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ADVERTISEMENT. 



The Author haying found, as he anticipated when he pub- 
lished the last edition of his Treastise on the Poor Laws, that 
other avocations would prevent, for a considerable time to come, 
the completion of his contemplated Work on Church Law, 
has thought it advisable to publish, along with a third edition of 
the Poor Laws, the observations on the several subjects in- 
cluded in this Volume, which had been originally intended to 
form part of the Work on Church Law, though, perhaps, not 
falling strictly within its proper limits. 

As some individuals, who already possess a copy of either of 
the former editions of the Poor Laws, may not wish to be 
obliged to purchase a third, which merely brings down the de- 
cisions to the present day, directions have been given to make 
.up copies of the present Volume, omitting the sheets which con- 
tain the Treatise on the Poor Laws, (from page 160 to page 
280,) for the accommodation of such persons. 



8y Mblvillb SrREBf, 
J/ay JJ,]830. 
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1. iirrKODUcnoir. 

tU WHO Ami LIABLE IX TBK VOWDWK OV 
&XPAIEINO AUD EBBinLDIMO FABUB 
CU UKCHS8. 

in. OF THB BKPAIBIIIO, BXLABQIXO, B>- 
BaiU>I«a^ AHDBDfOTIKO OF CaOBCUBS. 



IT. SnnflOlf OF TBX ABBA.— CHVBCB 
8BATI. 

t. oovbbkmbbt cbubcbbs uitdbb tbb 

6tb obo. it. c. 90. 
ti. usb avo cuffodt of tbb obubob* 



CHAPTER L 



INT£OD0CTIOir. 



1. The Parish Churches throughout Soothmd appear, about 
the period of the Reformation, to have fallen into a state of great 
and general decay ; and many churdife, as well as religious 
houses, were then entirely destroyed. 

For the purpose of restoring these edifices, the act 1663, c.76,^ 
' anent the reparrelling and uphalding of paroche kirkes, and of 
' kirke zairdes of the samin for burial of the dead,^ ordained 

* that the Lordesof Secreit Councell putordour thereto, and ad- 
} Tise and consult how the samin sail be done, and uphalden in 
Ij^mes to cum ;^ and declared * that quhatsumerer ordour beb 

* maid and set fiwrth be the saidis Lordes of Secreit Councell and 
^ ezecudon to be dedaired be them thereupon, to be suffideilty 

. * and of als greit strength and efiect, a» and the samin had bene 

* ezpresly conteined in the present act.^ 

^ Tint ititato modi to Iibtb hmt ptMcd m ooiweqiMnoi of Um topplioitioii eontamed 
iatfnFintBookofPtoliej. Chap. 15. 

A 



CHURCHES. CHAP. I- 

2. Accordingly, in pursuance of this authority, the Privy 
Council, in the course of the same year in which tUs act passed,^ 
issued a prodamation, setting forth that they had understood 

* that the paroch kirks of this realm, partly by sloth and negli- 

< gence of the parishioners, and partly by oversight of the par- 
^ sons, daily decay and become ruinous, and part of them are al- 
^ ready fallen down, the parishioners noways causing the same 

* to be mended, nor yet the parson doing what appertains to him 
^for upholding thereof,' wherethrough the preaching of the 
' Word of God, administration of the sacraments, and reading of 

* the common prayers, cease, and the people therethrough be- 

< come altogether without knowledge and fear of God C — and 
they therefore ' ordain all parish kirks within this realm, which 
^ are decayed and fallen down, to be repaired and upbigged, and 

* where they are ruinous and faulty to be mended ; and after 
*• that they be sufiSciently mended in windows, thack, and other 

* necessaries, to be maintained and upholden upon the expenses 
^ of the parishioners and parson in manner following, — ^that is to 

< say, the two part of the expense thereof to be made by the 
^ parishioners, and the third part by the parson.** In order that 
the object of the proclamation should be the more speedily car- 
ried into effect, letters were ordered to be expede, charging * the 
^ parishioiien of the parish kirkes within this realm, to elect and 

* diuse oertaui of the most honest, qualified m^i within their 
^pnodnns, totaxevei^one of them eff^ring to their substano^ 

< for furnishing of the two part of the expenses to be made in 

* higguq; and icpaujag of tlie aaid pariah kirks,^ and in the 
eveait of the parishiDnen not making payment of the sums in 
whkh they should be assessed to the kirk-masteEs <Nr deaeona 
to be appeiBted by the parishiMiers finr receiving the same» 
within tmdwe days after being chaiged thereto, they were de- 
dired iiaUe to be put to the bona, and power wee given to ae- 
foestrate, in the hands of the paiishioners, the teiadi due to the 
pmon, far his share of the expense. 

3. This order of the Privy Council eeems not to have imme- 
diately been put into execution, fi» the act 1572, c. £4, oomplaina 
that it * as lit hes not tane execution in na place, because of the 

1 The Prodamationis datsd 13Ui September 166SI Karnes* Statute Law, App. No. 2. 
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' deuth and unwiUiiignea of the paiochuierB,qiihiIkB were slaw and 
^ refused to chuse persones to tax their nichtboures ; and that 

* alswa there was not kirk-maisters or deakons appointed in the 
*' parochin to receive the taxation appointed.^ To remedy this 
negligence, the statute ratifies the acts of Parliament and of 
Privy Council with this addition, * that quhair the parochiners 

* being required to elect and chuse persones for making of the 

* taxatbn to the effect foresaid, reftisis or delayis, or quhair 
' there is na kirk-maisters or deacons appoynted, that then the 

* archbischop, bischop, superintendent, or commissioner, of the 

* kirkes in tiaie of theb viaitaticMiy quhilk sail be betwixt and 

* the first day of Junii nixl-to-cum, sail at their descretioun, 
< nominate and appoint persones in every parochin for making 

* and setting of the taxation; as alswa for receiving of the somin: 
' and deceroia and decliuti» the said nomination and appoyntment 
^ to be luffident, and ock like execution sail passe for compel^ 

* ling of them, aa might have bene given and granted be vertue 

* of the saidact of Secreit Council, ui case they had bene elected 
^ be the parochiners.^ ^ 

4. Tkis statute, with the act 1563^ and prockmatinn of the 
Privy Council $3ateadj referred to, are the only legttkitive enact- 
ments Tegarding the repaiiing and rebuilding of churches. These 
m nsason to believe that for some time they were not effectually 
caiiied into execution. They gradually, however, came into 
operataon, and the practice which has been had under them, and 
the decisions which have been pronounced by the Court of Sea* 
aion with reference to them, have formed the present system of 
enr law legazdipg the upholding and rehyilding of parish 
chuTchea. 

> TheactfbrtliflrMCsforfliiliiat 'tkorahesbeBediTcnepuoche kirkas, within this 
*nilBMd«nioliflGked, oMtan down, lad dertniyfd^ tag tiie maist pwt^ and tkat ofitams 
' {WrtMarpenm hcaapp^ thafltunes, tynber* and ntbar gratOi fcrteioiog tliertto 
* to thdr awin particnlnr qm and piofita ;* and it therefore empowers the archhiBbop^ 
hiaho[i, RaperiBtcodeat, and cwmniaaioner of the Idrfcy on the eomplaint of any of the 
pariihioBen, to try the peraona oompiained on, and pranoonoa lentence upon them i 

aBditi»dodanrithitsm^i«Kt«c«ah«Uh9fi tsfident aft if k wan given hj thn 
ja^oidinaij. 
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CHAPTER 11. 

WHO ABE LIABLE IN THE BUBDEN OF BEFAIBIMG AS9 
BBBUILDINO FABI8H CHUBCHES. 

5. It would appear, from the only evidence we possess on the 
subject, that in times of popery, the burden of upholding the 
chancel was laid on the parson or rector of the parish, and that 
of upholding the body of the church on the parishioners.^ 

By the act of the Privy Council 1563, the burden was 
apportioned between the parson and the parishioner8,'-4he 
former being subjected in one-third, and the latter in two>thirds 
of the expense, without any distinction being made between the 
cases where there was, and those where there was not a chancel. 
It would seem, however, that this apportionment was thought 
to have had reference to the former rule, by which the burden 
of upholding the chancel, and nothing more, was borne by the 
parson ; it being considered, that ^ where the quire is not dis- 
* tinctly known from the body of the kirk, the third part of the 

< sum imposed ought to be pud by the parson, or his tacksman 

< who meddles with the parsonage teinds, seeing commonly the 

< quire is to be reputed the third part of the kirh^^ And ac- 
cordingly, notwithstanding the general terms of the Act of Coun- 
cil, it was decided by the Court, that it was only where there 
was no quire, or where it was not distinctly known from the bo- 
dy of the church, that the parson was liable in one-third of the 
expense, while, if there was a quire distinctly known, he was only 
bound to uphold it, without contributing to the expense of the 
body of the church, which was in that case to be upheld en- 

> CuoM of Perth, A. Hnlei* AnnaJfl, toL liL App. 

> Kirk ofSdkiikv. Stout, Not. 80, 1628. (IL 791S.) 
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tiidy by the psriah ; it being oonsideKed * raeuoiuitfe, that if the 

* pancm or his tacksman will uphold the quire, they ought to pay 

* no part of die sum imposed for reparation of the Idrk.^ ^ 

6. It was also found, in a case kter than those abovereferred 
to^ that the teinds of a parish were liable in the repair of the 
quire,' thus laying on the titular, where there was no parson, 
tBe burden otherwise imposed upon him. It might have been 
expected ficom this decision, that where the quiiewas not dis- 
tinotty known, ode-third of the expense of the church would 
have been continued to be laid on titulars generally as com- 
ing in place of parsons ; but in a subsequent case it was 
fiHmd, that where there was no quire the titular was not boimd 
to contribute at aS to the expense of upholding the church.' 
This judgment of the court, finding the titular not liable in 
any part of the expense, < in respect,^ (as stated by Elchies,) 

* there was no chancel ^r quire,** would seem to imply, that 
the original obligation incumbent on the parson of uphold- 
ing the quire was held to be binding on the titular, but that 
-where there was no quire no other burden could be imposed on 
liim. This exemption firom any part of the burden in the case 
where there was no quire, is directly contraiy to the act of Coun- 
dl 1563, in total ignorance of die terms of which the decision 
aeems to have been pronounced. Indeed, firom the report of the 
case by Clerk Home, it might be supposed, that the act of 
Coundl had not been at all founded on ; for, accordmg to him, 
the obligad<m on die titular is contended to rest solely on the 
state of the old law prior to the Reformation. The act is how- 
ever mendoned in the report by Elchies ; but he evidendy had 
nerer seen it, for he (pves, as die reason for dissenting finim 
the judgment, that he thought ' there was sufficient emdenoe^ 
■* what were the terms or purport of the act of Council 1563, 
^ viz. that the parson should repair the quire, or, if there were 
< no quire, the third part of the kirk.^ Accordingly, iGrom the 
session papers preserved in the Advocates^ Library, it actually 
appears, that the parties were ignorant of the terms of the act 

> SdUrk fd tupnu Shaw v. Coantan of Winloun, June 26^1023. (lit 7913.) 
« WUlianuoB, Marah 25, 1S86. (M. 79U and 51S1.) 

* Hmltan oT Selkirk v. Duka of Roxlwrg:b, Fefab 9, ITSS. (M. 7916, and Eldiica, 
voL ii. veoB Kirk| No. 1.) ' 
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4if CqwicQ, or that tt was Andy extant ; Bad thej^ anidiiooivt 
likewise, sem to hare assumed ks tenor diffemt ftom what it 
really Was, without gobg to the veoord where it is etiU extant ia 
the tenus abeady quoted. WheAeradiffBreflt judgiMiitinJght 
liav^ been pronounced had the tcnns of the act 1568 been be* 
lore the comt, it is almost fruitless now to inqaire; fin .tibe 
practice since that decision woiOd pvobaUy be wasidcied lo 
have fixed the rule, that the titular is not, as such, liable in any 
portion of die expense of lebuildl^g or rflpsiring tibe parish 
diurch. 

7. The act of Oounol, in regard to the expense of the two- 
thirds imposed on the pariah^ directs that it shoidd be laid en 
the * parishioners,* and accordkig to their * aiibstaaee f^ b«t it 
is now perfectly settled in practice^ diat the whak expense is to 
be boxHe by the parish ; that it is to be paid, not by the pm^ 
rishionere ai knrgef but only by the keriior^ or proprietoiatif 
heritable property^ and that, not according to their mib9kmo$ 
generally^ bnt in proportion to the value of dieir landed pio> 
perty.* 

& This bimlen lies on proprietors akne. Titidara, as al- 
ready mentioned, have been fi>und not to be liaUe in respect of 
their t^ds. Superiors, in 13ce manner, are fiee iSrom any piit 
of this burden ; nor will a general clause of warraniEce in fen 
contracts firom all public burdens subject bun in relief to the Tas- 
sel, for lus share of lihe expense of repairing <or icbnOdmg die 
church.' Neither, in like manner, will a general danse of ex- 
emption firom burdens in an heritor^s tides, though ratified in 
Parliament, relieve him ttom dusliarden*^ 



> The words ara^« And that tbe •HMD ni^takacflbotwiUiezpe^tioii^ofdaiiiu leU 
'lento bedinctod to oeUsert of the QuooBydMriA in tint port^ to poa md clufgi 

< tho jNifiiMiMrv of the pvUi Urin withift tlik ndB^ to oloct ai^ 

* moot hooeet» qvalified m«a within their porochinfle, to tax wnj one of theoi €fwin§ 

* to their —toonce^ Jbr ftgniahing of the two part of the exponiee to be made in bigginy 

< and rapairii^ of the iaid parish kirfci.' 

> The tana 'parishionen' seems, fiom the tkMofthe \\wm\\\^ iif thii srl^ to ban 
been ooostnisd to mean < heritors.' Khrk Session of Lander o. GoodaMa of Gal]ashiel% 
NoT.S4,l690. (M.79i&) See also M<keBsis*s Obs. fitat 1673, c 64. ForiM on 
Tithes, p. eOe. SEisLlO^eS. 

s Bnioe Carstairs, Jan. SS, I77S. (M. SSSSl) Mnmj, Feb. 20, 1794 (M. 16,098.) 
Duidaa,Jnl7 3,177& (M.8611.) This last omo rdated to a maase^ bnt the prindple 
applies eqnsllj to the cass of a church. 

« Niool o. Hnntsr, Feb^ S7, 1829. (7S.&a479.) 
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9- LifereDtera «re not UMe in any part of the expense of 
Iniilding a chuxch, or of dther the ordinary or extraordinary re- 
pain on it^ 

Erskine has observed,' in reference to the reparation of s 
numae, that ^ it is possible* that the 'judges might be moved by 

* considerations of equity* to buiden a liferenter iriih the inter<* 
est of the sums imposed on the fiar for repairs ; but the court 
hnve since found that the liferenter cannot he burdened even 
iriAihe intssest of sums hud out in repuring manses, churches, 
or sdioolhouses.^ 

10. In a quesdon rehrting to a manse, the court fimnd that 
parties who were possessors of seats in the church of a parish 
partly biirgal and partly landward, in virtue of a previous bar- 
gain with the heritors, were not liable in any part of the expense 
of upholding the manse ;^ and the same rule would probably be 
followed in regard to the church, at least in regard to the re* 
building of a churdi, such persons having no peitnaUent inter-i 
est in the pariah or church, but only a light to seats in the ex* 
iaiiiig builduig.' I^ however, in audi a case as that of Smith,* 
or diat of North Leith,^ the court should hold a party, not an 
heritor, entitled to a seat in the new church, he would proba- 
bly oidy be allowed to cUim such right on condition of contii- 
bttting to the expense. 

IL The rule usually adopted for apponionmg the expense of 
building or repairing the church among the several heritors, is 
the valued real of their estates respectively ; and this rule would 
not probably be allowed to be departed fiom, in purely land- 
ward parishes, without some sufficient cause. The heritor% 
however, may, it they please, assess themselves according to 
the real rents of their lands ; but even when this is done, the 
profit arising from minerals (which were exempted from ralua- 
tion for the payment of cess) cannot be taken into consideration, 

* being of the nature of casual rent,* * which the court thought 

• BOnlster of MordMU, Not. 14» 187S. (H. 8499.) AwtnitlMr, May 14, 18881 

(saaixsos.) *9.iafi7. 

•Amikmhttutm^pra. « IWe, Feb. 8^ 1813. P. C. 

• See IHike of Atgyte, Pdft. 1, 1776. (M. 7981.) 

•Ja]M88,l8B6L (i8.aD.73&) 7 gsvib, June 9, 1886. P. C 

• Thii deeeriptkNi is not quite eometlf given to tlie profite of ooil and other minis, 
«U^ in nMMt fantenceei may be as penuanttt as tiie dinrcb to be erected. 
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< ihould not be made to bear a shaie. of a permanent bur- 
« den.'» 

13. When a parish consisted partly of a town, and pardy 
of a landward district, the court were at one time in use to 
aathorixe the division of the area of the church, and the ex- 
pense of erecting or repairing it, between the town and the hen- 
tors «f the landward district, in proportion to the population of 
each respectively ; the share laid on the landward heritors be- 
ing payable by thte according to thdr ralued rent ; and duit 
apportioned on the town being payable by the community of 
the buTgh, or the feuars and proprietors of houses in the town, 
according to the real rents of their properties.' 

When, however, the latest case in which this rule had been 
adopted by the Court of Session, (that of Peteihead, wMdi 
related to a burgh of barony,) came before the House of 
Peers, a: diflerent view of the case was taken; the judg- 
ment of the Court of Session was reversed, and it was ^ de- 
^ cbied,^ that the charge of rebuilding the church ' was a 
^parochial duty^ ttid that it ought to be defrayed by all the 
^ owners of lands and houses, in proportion to their real rents.^ 

Under authority of this judgment, therefore, whenever a pa- 
rish consbts in part of a burgh, town, or, it would seem, even of 
a populous village, and in part of a landward district, the ex- 
pense must be apportioned over the whole lands and houses, 
whether in the town or landward district, in proportion to the 

iMlaEarlofWemya^FeUl^lSOft. (F. C and AL ap. Kirk, a) Theoontzarj 
rule has been adopted aa to the poor. Inyeresk, May 28^ 1794, (M. 10,665,) a eaaa 
annng in tba Tery ame pariah with fStut preeeding. 

s Cricfi; Nor. 20, 1781. (M. TUA.) Ure, &c (For&r) May 16, 17S8. (M. 7929.) 
Harlaw, &e. v. Heritora of Peterhead, Jan. 19^ 1808. (Not reported, bat mentioned 
in Gonneira Supplement^ P* 2S.) 

* tOth Jnne^ 1802. Sir John ContteD, in tbe Sopplement to hie Law of Pariahee, giirea 
the following ataftement of the opinion of Lord Chancellor Eldon, in which, beobeervee, 
Lord Thorlow concnrred. ' The ease of Ciiel^ hia Lordahip did not conoder aa a pro- 

* per authority, aa the judgment had been ao recently pronounced ; and to determine the 

* pomt property, it waa neoeeaary to icaort to principle. The ezpenae of building or re- 

* pairing a parochial ehnrch, he oooceiTed, waa a parochial burden, which m^t to fidl 

* on the property of a pariah, and ahould not be regulated by a reference to the popula- 

* tion m diftrent parte of the aame pariih. Thia hat waa a rule which appeared to have 

* been introduced no fiuther baekihan in the caee of Crieft It waa proper that the ap- 

* pellanta (the feuars and proprietora of houaea in the bnigh) ihouId contrihnte to the cz- 
' penae of the church ; and the rule laid down by the Court of Seeaion waa a juatoM^ 
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real rent, with this ^Kttincdon, however, in regard to royal 
burghs, that the share effehring to the pro perty in the burgh, 
would probably be laid on the community, and not on the in- 
^vidual proprietors. See ittfra 59. 

13. In estimating the rent of houses, for the purpose of ap- 
portioning the expense, the deduction for repairs, usual in an- 
alogous cases, would probably be allowed. 

14. In a case prior to any of those abore referred to, the 
court had of consent, and in accordance with a constant prerious 
usage, fbund that the expense of the church should be borne 
one-half by the town, and one-half by the landward heritors,' 
and the proprie^ of adhering to such an established usage, 
seems to hare been recognised by the House of Lords, in die 
judgment in the case of Peterhead, which proceeds on the 
ground of ' there being no custom to regulate the proportion in 
' which die heritors are to contribute to the rebuilding the 
* •church.'' 

15. The heritors of the landward district of a parish, pardy 
town and pardy landward, are liable to contribute to the expense 
of a church betl, in the same proportions as for repairing the 
church.' The church beU, when it becomes uoseryiceable, may 
be melted down and sold, and the proceeds applied to purchase 
of a new one.' 

16. The proprietors of lands attached to a parish, quoad sacra 
only, are liable in their share of the expense of upholding the 
church of the parish to which they are so attached, and are free 
from that, though liable in all other parochial burdens, in the 
to which they belong quoad dvHia.^ 



' that the^ ihodd pay aooordiog to the rati rents of their hooaei ; bat then thejr ahonld 

* eontribate merely according to the Taloe of that property, and in proportion to the ratio 
'jiphidi 1ft bora to the other property of the pariah. With regard to the country hcri. 
'toHt die mle of the valued rent had no doubt been long in ebeerrance, in baiMii^ or re- 
' pairing the chnrchea of pariahea purely landward ; but hia Lordship thonght thne waa 
' no eipi Mi lawy nor train of dedajona, eatabliahing, in a paririi of the present deaerip- 
'tion, the rule of the real rent, in regard to one part of tiie parish, and of the valoed rent 
'inanottierpart; and that the best and &irest rule waa to take the aetnal or real rent of 

* the whole property in the pariah, and upon that to apportion the expense.*— p* 2&. 

1 Sinclair «. Magiatimtee of Kingfaom, Feb. 6, 1761. (M. 791&) 

t Pariah of loTerkeithing, Febi lb, 1643. (M. 7914.) 

> Ersidne, 2. 1. a 

4 DnuBMond, Feb. % I77S. (M. 7929.) < The Loida find that the heritors of the 
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17- Itwi8alcm6timefotiiidtbattheiiioiie7arifiiiigfiK)mri]^^ 
of bellt and buiying within the church, fell to be burdened with 
the expenfle of repairing the church,^ but this rule has not been 
followed in practice, (Connellys Supp. p. 15.) The repairing of 
the church, was also by act 1685, c. 18, declared a < pious use,^ 
to which Ticant stipends might be applied; but these are now- 
otherwise appropriated, by act of Parliament, 54 Greo. III. 

cl69. 

18. In a case where there was a dispute as to the class of 
heritors by whom the expense of a new church was to be borne, 
the court refused to postpone giving decree tar the erection of 
the church till the liability should be determined, but enforoed 
the judgment of the presbytery against the heritors entered 
on the cess books in the mean time, ^ reserring entire the 
^ question upon whom the eipenses of such new church, or 
^ enlarging the present one shall fidl.^ But more lately, 
with r^ard to the building of a manse, the court hare re* 
fused to order the erection, until the question of liabifity 
should be settled.' There is not, however, the same urgency in 
regard to a manse, as in the case of a church, since the want of 
it may be supplied by an allowance of manse rent, which, in the 
case referred to, the heritors consented to pay pendbg the dis- 
cussion. 

19* When the heritors have appointed a collector for recover- 
ing the amount assessed on each, and a committee for superin- 
tendmg the erection of the church, and owing to the failure of 
certain of the heritors to pay their shares, the committee have 
been obliged to raise money by means of their own bills, and 
thereby to incur expenses in negotiating, it has been held that 
the heritors who paid thrir proportions when due, were never- 
theless liaUe in a proportion of theezpoises, and of the interest 



^ImdMaBmuudqmadmarm, m laUe in tliair proportioo of BpfaoMiiif Um &farieof 
' the kirki to which they ere eonexed, end m no other perochiel bordeni: Find thet 
^ they ere not liahle to oontiihnte lor vpholdiiy the Ubfic of the perish kirks fivn 
« which they ere di^johiedj bat thet they raeuin lieble in eU other poUic bordeee k 
< theee perishM.* 

1 Montrose^ July 2, 1790. (M. 791A.) 

* Menzieey &c. o. Heritora of Lerwick, Jen. S7> 1S20L (ConneU^ Suppleocnty p. 44.) 

s Bsikic^ &C. Much 8, 18S& (6&&D.74&) 
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incuned by the bill transactions, and likewise it would seem of 
the arrears which could not be recovered.^ 

20. The proportion of the expense due by an heritor ftr 
building a manse, has been often decided not to be ddriium 
fundij and so not a burden on a singukr successor;^ and the 
same principle of course applies in the case of a diurcL 

> Sbiw, Jmie 0^ 1827. (ftS.&D.761.) 

t Chartan, Jan. 8^ 1670- (M. 1016ft.) Guthrie^ Fek 3, 1073. (M. 18187.) Blair 
Joly 8,1678. (M.1816&) Kfoi^i F4k 4^ IBM. (■.10168.) ' 
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CHAPTER III. 

OF THE REPA1EIK6, ENLARGING, EEBtTILDING, AND 

BEHOYING OF CHURCHES. 

21. It 16 80 much the interest of the heritors to keep the 
church in repair, that when nothing further is required, a ques- 
tion can scarcely ever arise* Should the heritors, however, be 
negligent in this respect, the presbytery may ordain them to 
midce the necessary repairs, as to which both they, and also the 
court in reviewing any deliverance they may give, will of course 
be guided by the report of experienced tradesmen. 

When the church is in such a state of decay, that mere re- 
pairs will not render it safe and comfortable for the congrega- 
tion, the heritors may, of their own accord, and without the in- 
terference of the presbytery, resolve on pulling down the old fa- 
bric and erecting a new church, and an assessment imposed by 
a meeting for this purpose would be enforced against each indi- 
vidual heritor by the execution provided in such cases by the 
act 1563; but any heritor is entitled to bring the resolution 
under review of the court by suspension. The presbytery 
are, however, entitled to see that the accommodation to be 
provided in the new church is sufficient for the wants of 
the parish, and for that purpose to have the plans laid be- 
fore them for their approval ; and in the event of the acoom* 
modation proposed not being sufficient, they would undoubtedly 
be entitled to decern for a sufficient church, in the same way as 
if the heritors had refused to build a new church at alL 

22. Where the heritors refuse or delay to rebuild a decayed 
church, or contend that a repair is all that is necessary, or where 
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they refuse or delay to build a church in a parish where there 
is none,^ the presbytery hare the power of judgiug of the mat* 
ter in the first instance, and decerning for a new chuxch if they 
consider it necessary, and of such sixe' as they deem the cir- 
cumstances of the parish to require, within the limitation to be 
afterwards mentioned. 

23. The presbytery usually proceed on the application of the 
minister of the parish or of some of the heritors or parishioners. 
It would seem, however, from the terms of the act 1572, that the 
presbyteries, as coming in place of the bishop, superintendent, 
or comnussioner of the kirk, might interfere propria moiuj with- 
out any application being made to them' by any parties in the 
parish, they having an interest, as the guardians of religion^ to 
see that proper church accommodation is provided tat all the 
people within their bounds ; but there has, as yet, been no de- 
dsion on this point. 

If, however, the heritors be allowed to build the churchy 
without any interference by the presbytery, it will not be per- 
mitted to them afterwards to object that it was not made of the 
sise which by law might have be^n inristed for, and^ on that 
ground, to demand an addition at a fiiture period' 

24 The presbytery first of aU appoint a visitation of the church 
by themsdves, of which due intimation should be given from 
the pulpit. It is generally advisable also, to give special inti- 
mation to the heritors to attend, by circular letters, or otherwise, 
before any proceedings are taken ; but the proceedings are per- 
fectly valid though in absence of the heritors, provided regular 
intimation has been given firom the pulpit.' 

25* At the visitation so appointed, the presbytery must of 
course have the report of tradesmen, who are previously warned 
to attend, and whom the presbytery then nominate to inspect 
tJbe church ; and on considering the report of the tradesmen, the 
gresbytery wUl (pve such judgment as the circumstances of the 
case appear to warrant ; their judgment being always subject to 
the review of the Court of Session, who, in the course of such 
review, generally appoint some tradesman or ardiitect, firequent- 



tbe eve in M<N«iU V. Nknlaoii, F«K 84^ 18S8. (S&&IXtf8.) 
• LonI Ljndoch, May li» 188& (6&&a791.) 
> M<Neill, Feb. 24, 182a (6 S. & D. 423.) 
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ly ftm Edmbttigh, who has not pre^iMflly imparted on the 
state of the chmreh, to iriait it, and rqport to them thereupon. 

96. What degiee of decay or diarepair would be infficient to 
warrant an (wder fiir a new church, ii a question so much of 
discredon, thai it is ahncat imposrible to lay down any general 
rule regarding it; at all events, the decisions on Ae subject 
are not yet so numerous as to affixrd data far any such general 

rule. 

27* If the presbytery find diat the dmrdi muat be rebinlt» 
they are entitled, at the same time, to fix the extent of accom- 
modation to be aflbrded by the new church, far which they 
giTc decree^«^p-and in doing so, they may, if they see causes i^ 
quire accommodation for two-thirds of the examinable popul^ 
tion, that is, two-thiids of the inhabitants above twelve years ef 
age*^ In esUmadng the population far which diurdi acoom-* 
modatbn may be required, dissenters are to be included as well 
as the memben of the estabUshed church.' 

98. The presbytery, of course^ may not oonsider it necessary 
to decern for the fuU extent of accommodation allowed by law ; 
but it would probably be competent for any of the heritors who 
thought greater accommodation was necessary, to bring their 
judgment under review of the Court of Session.' 

99* In partieuUNT circumstances, although the presbjrtery con- 
sider that in the preset situation of a parish, a smaller extent of 
accommodation than the law allows wiU be suffidmt, but that the 
need far a greater extent may be anticipated, they may, while 
they only require a certain portion of the accommodation far which 
they might at once give decree, provide at the same time that 
the church shall be so built, as to afford the means of giving a 
greater extent of accommodation when that shall become neces- 



1 This was iint del»Biiied]ntlMcaseorTii«wd],sad Jaai^lW, (M.798fl^«iii 
H has beea ooosidsrad a fixed rnla srsr sinc6i 

• ComisD's SopplflBSDt^ p. 84. 8m slso St Andrew's, Dec. 14, 17B8. (Gouien*s 
ftiy p l s M s at , p. 71.) 

* It sddoni happeos that ths heritors oooiiilsiii of too soull a cberch being deoerned 
6r,bat the same tide which warraiits their bringing the senteoee of the presbytery onder 
iwrisiWy whsrs they have awarded too hurge a church, wonU alao be a tide in this case ; 
and thej osrtainlj haTe an mterat that their teaantiy ehonld have snfliGient chnich ae- 
c o mmod a lio n. TUs aeesM to have been allowed in the eaae of the Bari of Hone v. 
theBariofMardnMBt|FeU7,1777- (« Brown's Sapplensnt, a5&) 



CHAP. 1X1. CUUECB£S. 15 

sazy. Th1l89iItalateca8elegsrdmgthedlllIdlofBa^|^ap8» 
containing 2800 iobabitantB, the pfeebytery^ in respect of the 
greater number of them being Roman CatfaolioB, did not require 
the new church to be capable of containing mote than 360 sitten; 
but under the provision that the church walk should be made 
of such a hei^t as to admit of the after erection of galleries, in 
the event of an increase of the Pirotestant population. Thia 
was objected to by McNeil of Barra, the sole heritor of the 
parish, but the court unanimously aflBrmed the judgment of the 
pvesbytery.^ 

Should the presbytery, however, award the fiill extent of ac» 
commodation which can be demanded, they could never make 
any provision for subsequent increase ; the utmost wUdi can 
be required bong accommodation fi)r two-thnda of the present 
examinable population ; and indeed it probably would only be in 
▼ery peculiar cfarcnmstances, such aa those whidi occurred in the 
case of Barra, that the court would sanction a provinon tn a 
ftiture change in the population, for, in the very same sesrion, 
and in the same divirion of the court in which the case of Banra 
was decided, a somewhat rimilar condition in another case was re» 
fused to be sanctioned. This was in the caae of Bothwdl,' where 
the diurch consisted in part of an ancient building, and in part 
of an erection which had been added to it about the year I70& 
The ancient buiI<Ung was sufficiently secure, but the addition 
was much decayed. The piesbyteiy, on the application of the 
clergyman and with the concuitence of several of the heritors, 
ordmned a new church to be buQt at the west end of the an- 
cient building, (the site of the addition which was to be pulled 
down,) capable of containing 1600 sitters, a number within 
two-thirds of the examinable population. This judgment having 
been brought under review by suspensbn, on the part of seve* 
ral dissentient heritors, the presbytery and the heritors who 
concurred with them admitted, in one of their papers, ^ that a 

* church capable of containing 1900 aitteis might be safficient 

* at present,^ and stated that they were willing < to restrict the 
^ decree of the presbytery to a building, in connexion with the 

1 M«Nci]» JumwyU, ie8& (6 S. and D. 428.) 
« Haniltoo, &c. Nor. U, 1837* (0 & ttul D. 47.) 



16 CHURCHES. CHAP. TIX. 

* andent part of the edifice, suffideDt fiar the accommodatiqn of 

* 1200 persons, it being in their power afterwards to new-seat 

* part of the ancient area, so as to afford additional accommoda- 

* tion, if the increaong numbers of the parish should be found 

* to require it^ The opposing heritors, however, would not 
consent to this, but contended that the area of the ancient edi- 
fice must be made use of; and that the presbytery, having ad- 
mitted that accommodation for 1200 was sufficient, this must 
be held to be all that the circumstances of the parish required, 
and that the heritors could not be compelled to do more than 
erect a new addition, which, with the old building, would con- 
tain this number of persons. They also alleged that the sole 
oljject of the heritors who supported the decree of the presby- 
teiy, was to keep the ancient building unseated, merely as a 
picturesque olgect, and that the presbytery had decerned for 
the full extent of 1600 sitters, with a view to compel the dis- 
sentient heritors to go into this measure. The court, while 
diey ordered the building a£ I7OO to be pulled down, merely 
decerned for an addition, capable tUong toith the andent edifice 
of containii^ 1200 sitters.^ In pronouncing this judgment, 
the court were probably much moved by the object whidi 
(whether justly or not) was supposed to be in the view of one set 
of the heritors ; and it was observed, in reference to the admis- 
sion as to accommodation for 1200 being sufficient, that it could 
not be supposed ^ that any consideration whatever could have 

* induced the presbytery so far to desert their duty, as to con- 

* sent to the erecticm of a church incompetent for its purpose.^ 

30. While the heritors are bound, in erecting a new church, 
to provide accommodation for two-thirds of the examinable po- 
pulatbn, that has reference only to the permanent population 
of the parish. 

What fidls to be considered permanent population is, how- 
ever, a very difficult question, and one which may at present be 
considered very much in arbitrio of the court The only case 
where a decision has been g^ven on this subject is that of Ler- 



^ A Moood Utigadon regarding this church is at present in depeodenoi^ in which it 
is — 8i«*«iii^, that if th« jndgnMBt of the oonit he carried literallj into ezecntioo» the 
greater proportion of the sitters in the ancient part of the buildug will neither hear 
nor se9 the dergynan. 
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[,^ which came into covatt is the year 1815. Duimg the 
late war the town of Lerwidc had been very mnch frequented 
by king's ships, and its populatioxr had considerably increased. 
When the dispote as to the church arose, the heritors maintain^ 
ed, inter aUa, that this increased population was not of »* 
permanent nature; and in order to obtain materials for deter^ 
mining this, the court remitted to the sheriff to report The 
sheriff accordingly returned a report on the state of the popu-^ 
lation, bearing that within the preceding twenty years, seventy 
new houses had been built in the parish, which contained in 
all 2265 souls ; of these houses only two were situated iir the 
country part of the parish, all the rest being in the town of 
Lerwick : thhr^-sjsven'belonged to merdiants and shopkeepers; 
seven to public oflScers and professional men ; eighteen to coun- 
try gentlemen, tacksmen, and persons of no profession; and 
eight to tradesmen and seafaring people. This additional po«. 
pulation the court held to be of a permanent description, and 
included them in the number for whom church accommoda^ 
tion was ordained to be provided. 

31. It was fixed in the case of Stewarton in 1811, that where 
a church is in good repair, the heritors are not bound to puU it 
down and erect a new one, on account of its being greatly in*- 
adequate in point of sise to accommodate the increased population 
of the parish ;' but till lately, it was an unsettled question, 
whether, in such circumstances, the heritors cotdd be compelled 
to enlarge it, or add to it. The act of council 1563, mere- 
ly ordains ' all parish kirks within this realm, which are <fe- 
^ cayed and fatten down^ to be repaired and upbigged; and 
< where they are ruinous and fauUy, to be mended ; and, 
* after that they be sufficiently mended, &c. to be maintained 
^ and upholdin, &c^ but, in several instances in practice, pres- 
byteries had ordained additions to be made ; and, in the cases 
of Lerwick and Dunning, the court were thought to have sane- 
tioned the doctrine, that heritors were bound to enlarge a church, 
though not ^decayed nor fallen down,^ in order to accommodate 
an increased population. This question came lately to be deliber- 

' Menzies, &c v. Heritors of Lerwiclc, Janimry 27, 1830. (Connell^g Supplement, 
p. 44) 
iCuiiiioghamv^DMiiiyDac. 18,1811. (P.C andC<miidl*s9applenient,pp.S4,l22.) 

B 
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atdy tried in the case of Methven.^ Here a permaimit inctemaB 
had taken place in the population of the parish, ftom the date 
of building the church in 1783, which, however, was in sufficient- 
ly good repair. In 182S, a majority of heritors resolved to buSd 
an addition, which was in the meantime erected by Mr. Sray tlie 
of Methveo, a principal heritor, at his own eaqiense, anbject to 
the futine determination of the court, as to whether the heritota 
generally were boimd to bear a proportion of it. The questioD 
came before the oovrt in the shape of a suspension, by two of 
the heritors, of the judgment of the preslqrtery, who had, on 
the application of Mr. Smythe and the heritors who concorrod 
with him, given decree for the proposed adcUtion. Mr. Smythe 
contended that, indqpendent of the act 1563, these existed aa 
antecedent oUigatbn on the parish, at comnum law, to provide 
sufficient church accommodation, which appeared fiom the cir» 
isumstance thai our law, as it existed in practice, was totally un^ 
BUpported by the act of council — iim parson or titular being 
BOW free of aU share of the burden — 'the burden being laid on 
heritors, not on parishioners, and the obligation not bemg li- 
mited, as in the act, to maintaining the same diurch, or one of 
the same sise, but being extended to the rebuilding a churdi 
of suffici^dt sise to contain two-thiids of the existing examinable 
population, and that at common law the same principle which 
was held to oblige the heritors to build a new church of proper 
rise, ^pUed eqiuiUy to the obligation to maintain it of a pro- 
per eise. On the ptiier hand, it was contended by the oppos- 
ing heritors, that no obligation lay on the heritors, except un- 
der the act of council ratified in Parliament, which only impoaed 
Ae obligation of rebuilding a church when it was < decayed and 
< ruinous ;^ and that although practice bad, to a certain extent, 
bAen allowed to modify the provisions of the act, there was no 
order sufficient to warrant the heritors being cmnpelled to enlarge 
# church which was in good repair, and, at all events, any 
praistiee which had taken place had never been sanctioned by 
the court. With a view to settie the question authoritativdy, 
the Second Division, before whom the case came, requested 
the ppioion of the whole court, on the general question * whether 

1 Uia LyMdoch, May 14, 1828. (S8.ftD.791') 
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< berilors can be odled upon to enlarge a pariah clmrch which 
^ is in good repair, on Ae groond that it is gready inadequate 
^ to tiie accommodation of the increaaod population of the pa* 
^ liah ?' To lliis an unanimous opinion iras returned by the 
consolted juc^ : * We are of opinion that the heritors cannot 
* be so caUed on ;* and tJie Second Division concurring in this 
opinion, and holding also with the consulted judges, that there 
was nothing in certain specialties pleaded for Mr. Smythe^ 
tbey adhered to the interlocutor of the Lord Oidmary, which, 
in respect of its being admitted that the church was m good 
conation, had * silspended die letters mwpKcUer^ thereby al- 
tering the judgment of the presbytery, and finding that the 
heritors could not be compeDed to enlarge or add to the 
church.^ 

^ Ijmi hfudnki wt mpnu The jadgw did aot give fidl opinkmt on the cwe^ 
bat the tajiaww^ mtoof the Lord Ordtaarj (Mackenzie) oontains etlength the gRMoidi 
on which his Lordship proeoeaoed jodgment. 

^ It eppesrs to the Lord Odiwtfy, tha^ there being an established religion in this 
UngdoBi it may he expsdicnt and faieonable to lay tte harden of always furnishing a 
suScieat place of wonhip for the auaisftsr and people of eaeh pMsh,on the proprietors 
«£ land ia the pariah ; aai^ fiurther, to fix, that, la order to be snfliciw^ the place shall 
slways be kept large enongh to contain the whole people of a parish assembled for 
wonhip at one timt^ with exception only of snch as most be nniit or enable to attand, 
from ^0% sifilnnni, «id tech mmm or jGrom.wmka of aeosrity, not admittiBy of ioi^ 
tampdoBi Bot» ibea, this is mt a matter of mere equity, bat of express etatnte^ or. 
dssr and posiCiTe coetom, equiTeleat to statnte. Abstracting from thes% the Lord Or- 
dianryaeBBBettfiathelseatitledtoaMlthepraprielonof land Uahle to thishoideny 
■ere tbsB a^f ether dasa of pioprieUN% or of the king's onlgscts. Now^the cnly st»4 
tolery pioviskm relating to this autter, eeems to be the aot of the Privy Coondl, 1663, 
ntiied by Pailmmeat Bat this act seems conluied to esses where the chwnches * are 
desyeiA and Mian deim,*ar 'amni*ousand6nlty/in which coses it orden them to 
bs 'repaired and npMggedy* and < to be mended.' Neither of theee prerisicns seems 
applicable to cfanrohee that ere stsading and in good condition. Nor does this set say 
enything respecting the propet capacity of chnrchee, or of taking down and rebaildingy 
errf — hing ndditiona to chnrches which me sttading in goodconditioOi l%is act| 
thsrafiire^ aeanaaetto hare aflorded snfiflisot anthoiityforiflBpoeingonaBy daas of 
man nay hmdea in respect to rhniches that are in good condition^ even originally^ and 
at the time it passed; and stiU less does it seem to impoee on the proprietors of lands^ 
far aver, the bnidn of takilig down and lebaikKngy or making additions to chnrefaesi 
htm tims to tism^ as the people of tba parish beoamemoia anawnas. Nor doee the 
piaetice of Sootlend ^)peer snffideat to establish soch a bordsa by cnstom. The prac- 
tice oathis sabjeet seeom to hare flowed from a soaiewhat irse mterpretatioo of this 
act (L) Thia net was held to impoee the whole of this baidea on the proprieton of 
hadyWitkrat regard to the other inhabitaatoof the parish^ which certainly made it of 
naeh more easy execotion, and was ia itself reasonahle, if legal grounds for soch con- 
■traotioa oonid be ftrand. (3.) It was held not to opentooaly once for all* bot to be a 
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33. If will not titer the case that the enstk^ chuicli has 
been built wiAout the Baadion of the presbytery, nor that theie 
is BO eyidence of its having been, when built, suffident for the 
accommodation of two-thirds of the examinable penwrns of the 
then population ; the acquiescence of all parties bebg held to 
afford evidence that it was sufficient when built.^ 

33. It seemed to be admitted in the case above mentioned, 
that to warrant an order for enlargement, it was not necessary 
that the church should be in a state of complete decay, or iaca^ 
pable of being uphdd by any repairs ; but as to the d^ree of 
decay or disrepair, which might be held to warrant such an or*, 
der, it is at present scarcely possible to lay down any definite 
rule. The Lord OrcKnary, in the note which accompanied his 
interlocutor in the case of Methven, states it to have been hM^ 
(though as he observes * by a stretch perhaps,^) that ' whoi a 
* mbatanHal repair became necessary, the* church must be en- 

pamwnent r^guktioni applicable ova and ovbTi as often as dmrdies should fafl downor 
dtooay. (S.) It was held that where a church was to be rebuilt, the sizeof H must be 
proportioned, not to the size of the oM church, bat to the number of the popolatioB of 
the parish ; and the principle was adopted, that thare mast ba raom lor all the people 
of the pariah to be in ehniidi at one tiaa^ at least lor all who could attend, wbicb was 
estimated to be two-thirds of the examinable persons : And, (4.) by a stretch, perhaps^ 
it was held, that when a substsatial repair became necessary, the church mnst be'CB* 
hvged In like manner aa if it were vebollt Bnt all this is wy dJftrsBt from impn a iiy 
on the proprietors of land an ahaohita oUigation, at aH times^ to lunish a oharch«ea* 
paUe of containing the population. Nay, it is inconsistent with such obligatioa ; ler, 
as in Scotland, generally, there has been an faicnanng popobrtioa, If the oWig a l ia u 
had bean oftfais latter Und, the chnrdiea moat, instead of beinifnamoirlyBnitad to the 
axistini^ population, at the time of building or repairing', ha^ been made ampU^ with 
plenty of spare room, to proride for the probable contingency of an increase^ And, a- 
gain, as this was in fiwt not done^ instead of a few ehuma for ealaigeaBaot, nada at 
long inter?ala of tikie^ wiian reboildings or great rspatrsbacaiae Baoessaiy from the do. 
cay of the lahrica, there mnst have been aa boessantly recurring demand for it ; and 
the ordinary practice must have been of frequent rebuildinga or additions, made on wsm 
count of bcreased population alone; whereas, this seem never before ta hsra been at* 
templed, except in the ease of Stewarton, where the Court relussd to sanodon it. I»* 
deed, so for is the practice from having proceeded on the supposition, that, by law, evoiy 
church ought always to be kept ready to contain the whole populatio» which oouldat* 
tend, or tiro-thirds of the examinable perMna, that itmay bedonUad if thareba adoasB 
dutrohes In ftcorkmd which are of such dimensirwis, or which it would net be the i^t 
and duty of the presbyteries forthwith to hsTo enlarged, if once the law be settlsd^ 
as the charger contends. And it would, if the law were so settled, be abaolntal5 
neoessary in foture to provide spare room in chnrehes, at the tiam of bnildiag, to 
prevent an incessant demand for enlargement, which, however oooveniaqt, would 
tainly be new.** 
^ Opinions in Lord Lynadocfa) ii( nipiti. 
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* laiged in Vkt manner as if it ivete T«4uilt.' The con- 
sulted judges, however, obflerve, that an incfease of popuhu 
fion has not been held by the court sufficient to warrant a de* 
maud to enkurge the church, uidess it iras at the tfane of the 
demand ^ so ruinons as dther to render it necessary to rebuild 
' it, or fo give ii meh e^ienaioe repairs thai an adiiHon 6e- 
^ came ofttUle momemi m adding to the eapen$e.^^ 

Their Lordships add, < this was the case in the question as 

* to an enlargement of the kirk of Lerwiqk,' and it may ihere- 
finre be of service to attend to the stale of that church as an in- 
dicalion <Kf (what their Lordships consider to be so ruinous as to 
require such extensiTe repairs, that an addition becomes of 
Iktle moment in adcKng to the eipense. The walls of the 
chnn^ were admitted to be in good condition, and not to re- 
quire repairs; but otherwise the tradesmen appointed by the 
presbytety, reported, ^ That the end of the joists in the walls 
' appear to be totally decayed, in so far as to render the situ- 

> ation of the hearers, whetlier in the lofts or immediately be- 
^ low them, dangerous* Lasdy, the stairs are mudi injured, 
^ and aetually insufficient ; and the scantling of the roof in 

> the north side is, with Uttle exception, entirely rotten. The 

> pavilions and south side were, so fiur as we discovered, in a 

> tolerable state.' 

34. Where it is determined that an enlargement of the ac- 
commodation must be provided, the dd church being still ciq»a- 
ble of repair, the iieritors will be allowed their option, whether 
to do so Iqr the erection of a new church altogether, or by an ad- 
dition to die old building.' 

* S5. In pronouncing judgment, finding that a new church or 
an enlargement must be made, the presbytery at the same time 
^ppmit the hsfitors to give in plans, specifications, and esti- 
mates of the building they have decerned for. 

36. The plan, when agreed to by the heritors, should be laid 
before the presbytery for their approbation ; and, so far as re- 
•gaids die accommodation, the presb yt e r y axe entided to require 

> This ni]« wat followed in tlie caae of Tillieoahryi as to Uw tniuportation of a 
dmrdk See knfra 6I9 note I. 

s Dnnningy Jvnt 10, 18Q7* Mor. v, lEak, App. Na 4. F. C— Menzies, Ac Ju. 
«7, 1890L (CoDBd'e Sapp. p. 5S.) 
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fiUch altetatioii cSlbe plaa a« they may thnk nettsasry ftr pio^ 
yiding proper aooommodalioii, to Ae exteDtdecemed fiir bydMtt; 
but it is eiKtremcly doubtful whether they cm go fiurther thfla 
this, and interfere in any wiy witii the ptopoecd ponliDii, 
tecture, styles or egqpense of the buildkig, and it would 
that, as to these Blatters, it is not their pRmaoe to inteifcie.^ 

37- If the presbytery are satisfied that the requisite aoeowi^ 
modation will be eflfeetuaUy provided by the plan proposed by 
the heritors, and approre of the saafte, the hesiloca maut that 
proceed to assess themsebres for the neoesaary expense, in tke 
proportions, and aecordiiig to the rules abendy adrcrted tm 
in the preceding chapter; and theresAer, to enecute the buiUl- 
ing in the way and manner they may consider most ci^gflble. H 
the heriton &il to give in plans, &c. within n Tusnonahlo linMi, tii 
io assess themedkes fi)r the necessary expense, the preabyteiy are 
undoubtedly entitled themaelTea to order plans, &c. to fix en 
that which they approTe, to make contiacts with tradesmen, and 
■carry the work into execudnn, uA to gjre decree for die ez'- 
pense,' on which execution will be granted if;asnst die heritors 
by the civil courts in oommon fi»rm,3 in name of such person as 
.they may appoint to levy the assessment They cannot, howi. 
ever,.gi¥e such a decree on a mere probable estimate of the ex;- 
pense by an architect They must, before doing so, hare a eoo- 
tract entered into, and the expense of the building fized.^ 

38. Even although the presbytery had fixed onthe plans at 
once, without requking any to be given in by the herittors^ if 
the latter da not, in proper time^ determine on a pbm of their 
own, and submit it to the presbyteiy, they will be ebKgisd ie 
execute that prepared by order c£ the p resbytery, uidess dley 

1 OpinoDi «f IdOids COnlw aid AJJowirin te CHW of MImI «Kl fi^ 
tioned infra 39. 

> MazwaUy &c ( Aswoth,) May 16, 1812, affinned in the Hooae of Loidi, May 19, 
181S. (4 Dow's appeals, 279.) RutheHbitl v. Stewart, (Moirkirk,) May 10, 1812. 
(GomieU** Sapp. p. 6S.) 

' s.Tbe mode of oblaiiitas «zeeatioii oa tfat deow of the pwa hy t a t y, is n ftllofirt':-. 

< The decree of the preabyter y ia presented at the Bill-Chamber, along with a bill, crar- 

< utg letters of horning upon it A warrant is obtamed of ooniae^ and is the authority 
« to a Writer to the Signet to prepare, and the keeper of the Signet, to issoe the letters 
* of homing, which are also issued of ooorse.* ConneU on Parishes, p. 254. 

« Porterfield v. Gardner, December 19, 18S9. (8 Sb and D. 277*) 
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CMii sbev vome mfflcieiit olgaetioB to it^ The mbxSe of ifae 
i^ort of the oeae» her6 quoted, stales the import of the decudon 
at ioBowv :^— < It is perl of theiidieidjiiiiediction of presbTteries 
' as to lebuildiilg of Idrks^ 14 order andieoehre pkns end eeti- 
^ Bwitqo, aad to a^omt them to be carried iaio ezecatbii, and 
* the heriiars are imijf enikM to €taie oj^^se^iofie, tud ta in- 
^ aiii.a^ chaemtkg a plan /of them a e h e s .^ The case iteelf, 
howeter, does not aj^pear to wantet the hrtter part of this 
slaiemeDt fo be bid doirs as a genend nAe. The case ifm 
cne of a yoiy special natme, in which the heritors seemed most 
mreaMmahly to be aMeaiptiiig to arafl themselres of what, la 
the circtfmslanees, soad at the pe^riod when it was broaght for- 
ward, could onij be eoande^ $m a eapiaoiis otgedbn, la ordsr 
tg^ dd^F the fttlfihnent of their duty, in rebuildbg a ehsrdi to^^ 
tsUy itdoottSi and they had tdEon no steps diemselyea to pro- 
tide a proper plan and estiBiates, though a eonaderaUe period' 
had ebqpsed irom the dale of the presbytery^s judgment, decern- 
ing for a chw^ ; and dthough, in such dRmmstaDces, the 
court c o mpe ll e d the hmtors to proceed according to flie plan 
iqpproted of by the presbytery, unless they could state suficient 
olgectibBs^ it does not necessarily foHow that they meant to ru- 
ceguisetheeKdufliTejulisdiefbnoftfaepiesbytery, aato^ns, 
ke^ m Ae A»t instance, sut|}ect only to a right of objsctioa on 
the part of die heritera. 

• 80. Aeeoidini^y, in ktea ca s e s , opnfioua ha^e been deBvered 
fr(»a die beach, control^ to the doctrine stirted by the reporter 
to h«re been fb^ ia the case of Dunoon, and more eonmstent, 
ss I Yttature to think, with the terms of the act 1572, which 
giTOs power to the bishope, be oriy on faUure of the pa* 
rishioners. Thus, in the case of Bothwdl,' where the presby^ 
levy had ardaiaed a now diuich to be built * at the west end* 
of a moreanciettt part of the edifice, which was not to be palled 
down, Lord AUoway remarked : — ^ It is of importance, also, fur- 
^ ther to observe, that, although the presbytery are entitled to 
^ provide proper accommodation fcr the parish^ they have nothing 
^ to do with the ttiode of doing it, so as it be done eiTectually ;** 

1 Ouopbdl, (BoMOB,) Htf 19, ISlfi. (F. C.) 
< HaaiUoM» &C. N«r. M, 1SS7. (S&flAdD.47.) 
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and Lord Glenlee alBo observed :— * They had notluDif to do, 
< however, with fixing the situation and place of the new church 
^ or addition."* In like manner, in the case of Barra,^ Lord Al- 
loway again ohserved t — < With the nature of the structure of 
* the church to be built, however, the presbytery have nothing 
'to do, if proper accommodation is provided.' 

40. It appears, therefore, that, while heritors will never 
be allowed captiously to take advantage of an errw in form, 
in this respect, on the part of the presbytery, to avoid or delay 
the performance of their duty, yet if they are truly and in good 
faith, proceeding in obediraee to the decree of the presby teiy* 
in preparing for the erection of the new buildings, the latter are 
not entitled at once, and in the first instance, to fix certain plans, 
and ordain the heritors to carry them into execution ; hot that 
the correct manner of proceeding on their part is to find whether 
ihe church be ruinous or insufficient, and to order a new churdi of 
the necessary «iEe, or repairs, as the drcumstanees warrant, and 
to ordain the heritors to give in plans within a reasonable period.' 
41. It has sometimes been matter of dispute in practice, whether 
at meetings of heritors regarding the rebuilding or repairing of 
churches, each heritor has a single and equal vote, or whether 
the votes are to be calculated by the valuation of the propoty 
belonging to each respectiydy. There is certainly somethii^ 
reasonable in the plea, that as each heritor bears a share of die 
burden proportioned to his valuation, his voice in the matter 
should likewise bear some proportion thereto ; but diere does 
not appear to be any authority for departing in this instance 
from the ordinary rule, that at meetings of heritors, like other 
bodies having a joint interest, votes are taken per capita^ except 
where there is some express provision to the contrary, as for in- 
stance, that introduced by the act I7079 in regard to thequestbn 
of whether the diurch shall be removed to a difPerent part of the 
parish.^ 

1 M<Nd], Jan. S4, I8B8. (6 S. and D. 498.) 

* Thii Tiew hai been grcatly gonfinned by what paaMd in a vary raooit •oawb Par^. 
tarfiald o. Gatdner, Dee. 10, 1889. (8 S. and D. 877.) 

' In a late ease where thia qneation waa incidentally broDght before Lord Moaeri$^ 
ofliciatiog in the Bill Chamber, in a Bill of Sospenaion, preaented by a augortty of 
beriiora in point of TaloaiJOtt, partly on the ground tiiat a vote ^ n vob^Oatg had 
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• It cm scftTcely^ be doubted but that, at such meetittgs, heri- 
tors may rote by proxy. 

' 43. If after undertaking the execution of the plan, the heri- 
tors delay it, or neglect it, the presbytery may ttike it up, and 
if necessary, the court will authorise them to proceed with the 
work.^ Should the presbytery thus assume, or be allowed ftomr 
the commencement to have charge of the work, and appoint one 
of their number undertaker for carrying it into execution, the 
heritors will, nevertheless, be entitled to call him to account for 
its proper execution, in an action before the civil court, dthough 
liie presbytery may have declared themselves satisfied.' 

43. In one case where both the heritors and the presbytery 
bad fidled to proceed with the church, notwithstanding the ap« 
pointment of the court, their Lordships, on a special application 
by the minister, and those heritors who concurred with him, ap- 
pointed a committee suggested in the petition, < with fuU powers 
^ to assess the heritors for the sums contained in the contract 

* with the tradesmen, and, in general, to take every other step 
< which is necessary for carrying the work into execution.^' 

: 44. The judgment of presbyteries, in regard to the repiuring 
and rebuilding of churches, cannot be reviewed by the super- 
ior church jurisdictions; but it is subject to review by die 
supreme civil court, at the instance of any heritor who is dis- 
satisfied, or it should seem of the minister abo ; and it may 
be brought before the Court of Session by advocation as well as 
suspension.^ Heritors and the minister are also proper parties 

been carried by a majority in number only, his Lordship^ on refusing tiie bill, stated 
hk opbkm on llda natter in the feUowing tenoa : ^ The Lord Ordtnaiy k of opi. 
' aion, diat the YoteaoCtbe heriton^ ia a meeting regarding the building ofacharch, 
* most be taken per capita, and no! by Taluation, except in the special case of a transpor- 
'tation proTided for by statntOi He has always understood this to be the nde in prac- 
Hiea I uad tfia aTorment of a special pinctioe in the pariaii of BoChweil, ha conndert 
'aa inderant.* — Case of BothweU, 1889. See Seaaion popera in Campbell v. Jachy 
Dec 5y 1829. (8 S. & D.) The preses has no casting vote in addition to his deliber- 
afWB Tote^ Campbell v. StirUng, March 4, 1813. F. C. 

1 Wilson, ftc (FaOoik,) May, 18, 1810. (ConnelTs SupplenMnt, p. Sft.) Bntherford 
«.Stawart(Miuiidbrfc,)Mayli^l812,(ibidp.e7.) ItiapraMlathattheooartwoald 
only interfere wlMre then was a rqgolar process before them; but in the caae of there be- 
ing no process depending, it can sovoely be doubted hot that the prasbyter; would be 
entitled of thenMeWes, to inteiftre to the efiect of carrying the work into execution. 

• Dnnhar, (Caithneaa,) June 39, 1804. (F. C and M. Apb Juriidietion, No 11.) 

> Falkirk* May 18, ISia (Connellys Supplement, p^ 85.) 

« Pottnr V. Uie, Dec. 0, 1710. (M. 5129.) 
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to 8tpp«rt die judgment of the presbjrtery, nAd ereii die minis- 
ter alone is endded to cany on a process for this purpose** 

45. Sir John Connell in the supplement to his law of parishes,^ 
seems to hold, that although a presbytery might bring a pro- 
oess regarding a churchy in the first instance, before the Conn 
of Session, yet if the case bad first come befoito themselipes^ 
and they had pronounced a judgment on it, they could not bs^ 
come parties to maintain dieir owa judgment ; snl he icfissa to a 
decision in the«ase of FaHdrk as supporting due opimoa^ It 
is difficult, howerer, to understand, how a pvoeess regarding 
the repairing or sebuiUiBg a diurch, could be oiigiiuited iir 
the Court of Session, and there seems no more incongruity in 
the presbytery supportmg dieir judgment in regard ie a church, 
{as to which diey imve an interest totally disdnct ftom thebcha* 
racter of judges,) than in the heritors and kirk session of a parish, 
supporting their own judgment, refttting relief to a pauper. It 
may be observed, that in a case which has occmned since diat 
of Falkirk, presbyteries have made compearance without any 
objection being stated.^ 

46. In rebuilding a church it can scavody be Ambted that 
the beriilors would be entided to alter the position of it to a 
certain extent*-as to a different part of the churchyard, pro- 
vided they did not onneoessarily interfere with private burial 
places, or perhaps even beyond the immediate pre d ne t s of die 
churdiyard, so that, however, there be no material alteration in 
the situation of thechurdi, with reference to the parish at large. 
The court, however, may review dieir determination on this as 
on other points, and they will not sanction such change of eito* 
ation, except on strong gpfounds of expediency*^ 

. 47* Heritors have no power of their own authority to remove 
the church from one part of the parish to anodier. For soase* 
time after the Reformation, this power of transporting ch u rches, 
as it is called, was assumed by the church courts ;' but their 

1 Daimiiiif, JmM 10, 1607. (Ooniial^t SnppkaMOt, p. 4L) 
«]».70^ > Hindltod, (BoUiwcll,) Not. 1«^ ieS7. fS&nMlIX#.) 

« Wilm o. OgfilTiev &C. (Fdkii^) Dec. 16, 18SS. (CoomU's SnppLiMl, |k S8.) 
' See the Boik of the Uaitvrad Kirk, p. 184— Seealao tefenil iostaMei of tlie ez- 
crcise of this power mmtkmieA by Sir John CodmU, in hie Treetin on VatUbm, pw IS, 
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ni^toeMvciieit waaB«verf600|piMA|q^tlieci?flp(Mrer; on 
the contrary, altbou^ the transportation of wrand ehurebet 
which had taken pku» by authority of the chareh convta, waa 
ratified in Parliament^ no alluakm is made in the reepeettve acta 
of Parliament to the authority of the church ha?iiig been inter^ 
poned; but the diange of situation is sanctimed, as if it had 
been made by the parishionersy without any authority whatever.! 
This sufficiently shows the understanding of the legislature on 
the subject, and indeed if the churdi courts had been held to 
hare possessed the power (^ traaqKxrting cburdies, it is prob»- 
Ue that no applications for ratification would have been made 
to Parliament. 

4& Under the ooiuaassiona of tdnds subsequent to the Beste^ 
ration, the oommissionars were in use tn authorise the transport 
tatien of churches, though there are no words in the commis- 
sions expressly vesting them with such a power. By the act 
17079 <^* ^9 appointing the Lords of Session to be eomnussionefs 
eC tands, power is ffwea to than to determine * in the trans- 
^ porting of kirkes.^ 

40. To warrant the remoral of a church ftom one part of a 
partslHto another, the consenl of three^feurths of the heritors, in 
pinnt of valuation, is deelaied by tiie act to be necessary. Any 
paatieai however, having intorest^ are entitled to oppose ihe 
transportation, and the court will of course bedetermined by 
the nature of tiie objections stated, whether to decern in the 
transpertatiflii or not. 

50. In (me case the court seem to have overruled an objeo. 
tion taken hf the piesj^tery^ that the new church weuU be at 
an inconvenient distance item the manse and glebe, unless the 
latter were removed also. It does not appear, however, at what 
distance firom the manse, the new church was to be erected, but 
it Gsn scarcely be doubted tlmt the court would not sulgect the 
deigiyman to any great inconvenience in this reqpect, by remo^ 
mg the church without altering the situation of tiie manse and 
g^be^ at the same time, as was done in several instances.' 

« See Statntes 1594, 40, 1S09, c. S8, 161S, c. 27. (Mr. Thomsoo's edition.} 
* Edoam, Jauuaiy 11, 1758, (GonncH on Parishes, p. 2SS.) 
S O'Neil, January 19^ 1733 ; Gontin, January 24, and Dec. 19, 17S3 ; Rothiemay, 
Dee. 13) 1762; Kiharlaty, Jnnary 18, 1763. (Connell on Pariahes, p. 937, H teq.} 
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' 61. If the church were not niinoiur or in a state 
able decay or disrepair, the court would not probably authorise 
it8 removal, and the erection of a new church, if opposed by any 
of the heritors, unless those desirous of the change consented to 
bear the whole expense. But although the church be capable 
of repair, yet if the expense of building the new church (along 
with the materials of the old) do not greatly exceed that of re- 
pairing the old building, the court will decern in the transport*- 
tion.i 

52. The Court of Teinds is in use in authorising the trans- 
portation of a church, to give decree against the heritors, fi>r the 
erection of the new church, and to ordain the materials of the 
old building to be sold, and the price applied, fMro taniOj towards 
the expense of the new church. 

53. In fixing the plans and estimates, the same rules 
would apply as in theordinary case of rebuilding a church wheie 
the situation is not altered. 

54. In most of the cases which have occurred, the presbyteiy 
have either been parties to the application, or have consented to 
Ae proposed change of situation. Their consent, however, does 
not appear to be essential, nor will the court refuse the applica- 
tion, merely because they withhold it, unless they can shew 6u£> 
ficient grounds why the diange should not be allowed, as that 
the new church would be inconvenient for the parishioners or 
the like.' 

55. The form of applying fat transportation of the chmdi, is 
by a summons raised before the commissioners, concluding for 
authority to transport as desired, and to have the new church de- 
clared the regular parish church, &c. If all the heritors are not 
parties to this summons as pursuers, those who are not should be 
cited as defenders, as also the minister and presbytery who have 
an interest to appear and object if tihey see cause. The act I707 
does not. specify the parties by whom such proceedings are to be 
instituted ; but in practice the patron, heritors, minister, and 
presbytery, are in use to join in the summons, which would pro^ 

* TiOlooiiltiy, Jnlj 80, I766L (ConneU, py 836.) Here the upcnae of reptiriiy the 
dd dwrch wet to ■mouiit, ■ocording to the report of tndcsmaip to L.86» ISe. I0d« end 
^ electing ft sew one, L.98» 158. 6d. 

tSdnttiyJaaanyll, I7fi6. (CodmU oo PkrUicsSas.) 
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bably be allowed to be raised by any of tbeae partieB, provided 
the requisite consent of thoree-fourths in valuation of the heritors 
were obtained. 

56. It does not seem yet to be preciselysettled, how far the 
commission of teinds has the power of settling a second minister 
inaparish; but frcHn the practice of the court in modifying a sti- 
pend out of the teinds to those second ministers only, whose 
chavge has been instituted by the authority, or has afterwards 
received the sanction of the comnniision, it would seem that a 
power of appointing a second charge without erecting a new 
parish, is bdd to belong to thenik Neither has -thecer been any 
judgment as to whether they may appoint an additional church, 
to be erected fer the accoinmodatidn of the second mtniBter; but 
it is .probable that they would consider themselves entitled tot 
exerdse such power with consent of three-fourths of the valua^ 
tion of the parish. At tSl events, if such additional diuxcb 
has heea erected, though by private donations or eubscnptionsy 
and if a second minister has been recognised as a parochial 
minister, and has he&i in use to celebrate divine ordinances in 
this chnrdi, it will be considered as a parish church, subject to 
the same r^rnhitions as to repairing, rebuildipg, dividing of the 
area, &c« with the original parish church.^ 

57* When two or more parishes are united by the Court of 
Teinds, the court are entitled to determine the situation of the 
church for the united parish, and to decern against the heritors 
for the expense of its erection, if a new one is required, or for 
enlargement of one of the former churches when it is retained, 
and an dargement deemed necessary; and they usually ap^ 
point the materials of the old building to be sold, and appro^ 
priated to the expense of building the new churchy where neithev 
of the churches of the united parishes is retained — of enlaiging 
the one which is retained,— -or of building a new school ov 
schoolhouse where diese alone are required^ 

1 Dnki of Aigylfk Fchravy 1, 177& (M. 7931.) 

* For the law regarding the anion, dispenntion, and eicctaon of parishes. See ConneB 
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CHAPTER IV. 

]>ITX«QIM OT THB AEBA— CBVECH fBATS. 

08. THsatMof aparuhdrarAfidlsgeiienliytobediTided 
•oooiding to tke Mue rules wiiidi itgulato the a | y o rtiei u neni 
of the expense of buildixig it, sbA BO vqind ii to be poidltoiho 
cueunittaiioe of mj of the heiilon or the inhdiitmts on their 
estAtes being dissenters.^ In a purdy landward paridi, theicfinB, 
the aiea fidls to be divided among the faeiitoEs according to tfaeif 
Tallied rents respectively ; although, if any drcmnstaaees diould 
exist which might be held suflident to warrant the real rent 
being taken as the rule fiir apportioning the burden, diey would 
probably also be held sufficient to anthoiise a division of the 
iarea according to the same rule. 

59- When the parish oon&sted partly of a bnq^ or town, 
and pardy of a landward district, the court, in several cases, 
found, that the area (as well as the expense) must be apportion* 
ed between the landward heritors on the one hand, and the com<t 
munity, or the feuars, of the burgh or town, on the other, in 
pn^portion to the population of the two districts ; the share ap» 
propriated to the landward heritors falling to be divided among 
them in proportim to dieir valued rent, while diat appropriated 
to the town either belonged to the community as sudi, or was 
divided among the fenars in piopordon to their rents, according 
as the expense was borne by the community, ot the individual 
feuars.' 

The judgment, however, of the House of Lords, in the case 

1 8t Andicws, DMember 14» 1788. (GoiuMir* Sopp. p. 71.) 
s CrM^ N«r. 90^ 1781. (M.TSSi.) Ura, &e. (Fofftr) May IS, 17M. (M. 7980.) 
HMkv, ae. (PMvliMd) Jan. 19» UMt, (CoomU'i Sapp. p» S&) 
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of Peteifaeftd,' wMch feund, that, Ib 8ucb cmm, Ae expense of 
rebuilding the cburdi must be defrayed * by die ownen of lauds 
* and houses, in proportion to their real rents,^ would undoubt- 
edly be hdd to have altered this rule of dmsioa, and the area 
of the ehurch of a parish partly landward, and in psrt eonsist- 
ing of a town or burgh, would fall to be Avided among the 
owners of land and houses, in proportion to die real rent of 
thdr respecdre prc^perties. If, howe¥«r, die burgh, as a com- 
munity, were to bear die expense of building the dnirch, efleir- 
ing to the rent of the property in the burgh, the eorresponding 
share of die area would, probably, be assigned to the oommu* 
nity, with power of letdng or diiporing of the seats to the in- 
habitants, instead of its being divided among the indindual 
]^oprietors of houses in the buigh ; and dns seems to be die 
proper course in regard to royal buighs. 

60. In one case, where the area of die church had, by im* 
memorial usage, been possessed in certain definite proportions 
by die town and the landward heritors, the court held, that 
tMs state of possession could not be dbturbed.' This case had 
refi^enoe mcvely to the possession of the existing building; but 
die words of the judgment of the House of Ijords, in the case 
of Peterhead, rather appear to sanction the propriety of adher- 
ing to such usage in the caseof a new chiircb, at least in regard 
io the expense of building it' This poiiit, however, was not 
properly before the House, and it may reasonably be doubted 
whether suefa e£RMt would be given to usage. 

61. There is an exception to the rule, diat the area fidls to 
be di^ded among the heritors according to didr properties, m 
the case of the patron, who (at least if he be proprietor of land 
to any extent widiin the parish) is entitled to a family seat fer 
hhnself, in the choiee of which he is entitled to a preference be- 
fete any of the heritors, however large die extent of their va- 
luatioiL^ 

0^ It has never been decided, whether a party, who is mere- 
ly patron $nd titular, is entided to a seat, although he be not 

I Htriaw, vt $mpra, BcvctBed by Hoom of Lords, SOth June, 1808. 

* SbcUir o, MagUtntet of Kii«boni, Feb. 6» 1761. (M. 791&) >8w9tt|irsli. 

* Lord Torphiehen, Feb. 18, 1766. (M. 9036.) In thit caw, the court foond tbc 
patron ^t only enti^ to tbe flnl choicip of « 9n% but alto to bare it of the samo di- 
mensiooa witb that pooiMicd by bia flaoflyy far tioM vammoMf in tb« old ehntk 
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ftlBO an herilot in the paiish. In the cue of Lend Trnphidieny 
the interlocutor proceeds generally on the grounds, ^ that Loid 

< Torphichen was patron of the parish, titular of teinds, and am 

< her^ in the same ;' but, in practice, he is allowed the first 
seat whether he be an heritor or not.^ If he were held liaUe, in 
terms of the act of Council 1563, in the burden of upholding 
x>ne-third of the church, he would reasonably be considered aa 
entitled to a seat whether an heritor or not; but, since the de- 
cision in the case of Williamson,' which relicTed him €£ that 
burden, it may be doubted if he would be allowed a fiunily 
seat, eicept in the case of his being also an heritor. 

63. There is no authority for holding that the patron, if also 
an heritor, is entitled to two fiunily seats, one as patnMi, aod 
the odier as heritor; and itwould rather appear that he could 
in no case be entitled to more than one fiunily seat; though, per- 
Inqw, he might be entitled to a proportion of area iKstuict fiom 
the family seat, efieiiing to the extmt of his property as heritor, 

64. Other exceptions to this general rule may arise in special 
cases, in some of which die court appear to have sanctioned a 
sort of anomalous right to church seats, of the nature of pri* 
vate property, in parties neither heritors nor inhabitants of the 
parish. Thusj the heritors of the parish of Dairy, when about 
to rebuild the churdi in 177^9 entered into an agreement with 
the r eprese n tative of a famOy, who had at <me time been exleu'^ 
Are heritors in the parish, and who still retained a private aisle 
in the church, whereby, in consideration of Us omsenting that 
they should take his aisle and build upon it, and of his pay- 
ing a small sum of money, and giving up the mateciak of his 
aide, they agreed that he should have an area of equal siae in 
the new church. There was no judicial divisbn of the area, 
but the church was divided by a voluntary deed of i^greement, 
in which a share equal to the area of his aisle was allotted to 
diis person. Under this agreement possession followed, and 
this share of the area was afterwards mrfd to a third party, an 
heritor in the parish. Several of the estates in the parish were 
also sold to singular successors, who, in 1815, presented a pe- 
tition to the Sheriff, praying for a regular division, in which the 

1 CodimU*! Sopplcmcot, p. 74. • March S^ IM. (M. 7914, and 6121.) 
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flbttre of the heritor who had purchased Che right to the^^bove 
mentioned portion of the area nright be rednoed to the rise ib 
w}ach his valuation entitled him, and the whole area, including 
this portion, might be equidly divided aocor£x^ to the valued 
rent of the several hwitora. The sheriff decerned in the divt- 
aicm as prayed for; but, in an advocation, the court aket^, 
and supported the voluntary divirion and allocation.^ 

It is no doubt true, that, in this case, the court proceeded 
in a great measure on the agreement of the beritinv, and the 
long possesrion which had foHowed on it But in the itlterlo^ 
cutor of the Lord Onfinary, which was adhered to, fheproprie- 
ty of the divirion by the heritors was reeognisedy and tJi'e opf- 
niona of a majori^ of the judges appeared to sanction the right 
of the possessor of the private able in the old church to a cor- 
responding portion of the area in the new church. 

60. In 13ce manner, in the division of the cathedral diurdi 
of St. Andrews, the court appear to have recognised the right 
of the crown and of the university to a certain share of the 
area ;^ and in the case of North Leith, they expressly recog^ 
nised private rights of this nature on the part of certain incor« 
porations of the Canongate of Edinburgh, and the Trinity 
House of Leith, none of whom had any l^al residence, nor any 
p r oper t y in the parish, although they had coaCribated nodiing to* 
wards the erection of the new building, except in so &r as they 
might be considered to have a share in the price of the site and 
materials of the old churdi, which was appropriated to this 
purpose. These rights were founded, in regard to the Canon- 
gate incorporations, on long usage, and on the circumstance 
of the magistrates of the Ganongste having originally grant* 
ed to the inhabitants of North Leith a chapel, on the site 
of whidi the church, subsequent^ erected into the parish church, 
was built; and in regard to the Trinity House, on a grant of 
part of the area of the old ehurch by the kirk-sesrion, who had 
been allowed to act as managers for the parish.^ 

> Smitft, JMe 8S, ISM. (4 S. & B. 7^6.) 

* 8t Aodrewi, Maj 85, 1791. (Connell't Sapp. p. f9,J 

' Nor. 17, tS\2. Thif case is not squntely reported ; Init an account of it it con- 
fiunad in tiie report of a rabBeqnent case, where the deeiaion was nnaaooeaafolljr called 
iaqoMSioa. QftTi%iaiMra,MSS. (F.C.> 

c 
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60. T|u8 daeisloii) ▼bicfa reoogobntA die ngbts of thesB bodw 
to tbe 09111^ ^leQtof «rai m the new churdi which thcj had 
occupied in the ald» together wiih an aUotment of Mats to the 
oofporationf, by a dcefceUurbitral fewidod opoa it^ was afts- 
warda aticftQplod to be got the better of fay eertak heriton 
who were iK>t paortiea to the prooeedinga, hot without sucoeH.^ 
It appears^ heweiWy to have proceeded partly oa certam pec»- 
liaritiea in the chaiacter of the church of North Leith, whidh 
the judgea comideted to diatuiguish it from the caae of an or- 
dineiT parish church, and alao, in part^ on oevtain apeeudtiea in 
the caae, parttcubvly aome proocedinga of the kirk-aaasion, wb» 
were allowed to aot for the pariah, and whidi aeem to have been 
thotigbt to have bound the whole heritors r and the judgea 
appear in the second discuaaion to havr agreed, that wheva 
there are no specialties, the area of a new church must he di» 
?idf9d in proporticn to the aeveral properties in the parkh, widi* 
out regard to the state of possession in the old. 

67- Xn the ordinary caae, therefore, no length of mere usage 
on the part of one class of inhabitants, of oceupying a portion 
<^ the area of a church, would seem to gtre them a right to 
hare a diare allotted them on the divirion of a new churchi 
nor would the poaseasion by one heritor of a larger share than 
hia Taluation warranta, give him a right to such share in the 
new building. Notwithstanding such usage, the new church 
would still fall to be divided among the heritors, in propeetioB 
to their properties.' There mvy perhaps, besides the special 
cases above alluded to, be an ea:eeption to this, hi regard to 
eorporations in burghs ; but it would rather appear thai^in gen- 
eral, such a cbom founded on mere usage, could only be sustain* 
ed with reference to the nMivMon of the area, or of that part of 
U belonging to the community of a burgh, in which eotporaiiona 
might, in respect of usage, be entitled to demand a portion,^ hut 
tbftt auch daim could never interfiare with the primary division, 

1 GftTin, Jane 2, 1825. (F. G) 

* 2. Enk. 6, 11. Duke of Argyle Feb. 1« 177& (M. 7981.) 

' In the dirisioD of the Cathedral Church of St Andrews, a quwUon arose as ti| the 
ri^ht of Taf iooB corporation' in the toiroy who ha4 been immemorial^ in potnnpnion cf 
part of the area, and had erected teata at their own expeOMy to poOMMi the wmab Qn. 
this point, Lord Hailes, Ordinary, fonnd (Jan^ 12, 1789^) * that ^« [^alkrica aad up- 
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or be deducted fiom the irea to be dhrided among indmdnal heii- 
ton, whose proportioii, it would seem, must always be calculat- 
ed with xeference to the whole area, after setting apart seats for 
the patron and ministerf and any others which special dicum- 
atances may warrant 

68. The minister of the parish is entitled to a seat for his 
finnily, and one is generally appropriated to him as near the 
pulpit as conveniently may be ; and some seats are generally 
appropriated taut the use of the poor. 

69* Setting apart these seats, the area fidls to be divided in 
the pn^rtions already mentioned. 

Each heritor is entitled to a seat finr his fimuly, which how^ 
ever must be taken into account in making up his share of the 
whole area corresponding to hia rent, valued or real, as the case 
may be. The right of priority of choice in regard to theee 
seats, is determined by the amount of valuation bebnging to 

per pevra of lofts m thedmreh of SL Aoditwi, moit be praraiaod to bam been eneted 
with ooDKiit and approbation of all conoemed, at the expense o^ and for the exclusive 
use of the predecessors of those sodeties by nfliont they are now possessed, and there- 
fore that the add gallerias and upper pews, caimot in this ease be oonaidered as part 
of the diYisiUe snigect ; bat alw^s iHth this declaratio p , that they shall benaintained 
and Icept np at the sole expense of the said societies respectirely^ and with and under 
the p iwrisiofl s and limitatioos to be hereafter mentioned ;* and further, ' Finds, that 
p«RD«nent bodiet or iociitits bm7» throqgh km; poasessfaiii aeqoiie a right of nsa in 
a portion of theaiea of a church to themseWes and their families, but that they cannot 
acquire a rig-ht of admitting others gratuitously, or afirtiari fisr hire £or the private 
oaolttnientoftiiemselTee or of their dfioers: Rods, that In estimating the portion 
•equirad by nio ta sodi sodeties and their ftniliea, thdr present number alona nnisi 
be the standard ofcalcnlatiop, and that the more espedally, because there is no reason 
for supposing that such sodeties in the burgh of St Andrews will become more nu- 
merous than they are at present; but iindsthat belbre any such portion of the area be 
allatted to the sodetaea abora mentioned, tbqy nmst aceoamodato thsmselres and 
ftmilies in their respeetive galleries sod upper pews, so fiv as they are capable of ooa« 
taining them.* This case regarded the division of an old cathedral church which had been 
the sulgect of possession for along period, so that this interlocutor, eren if it had been 
nffitirtt^ by the oout, would not necessarily furnish amle for the division of a chvrdi 
rebuilt ; but, on a reclaiming petiticm by the heritors, the court, without however re- 
calling the interlocutor, found generally; < that the heritors of the landward parish 
*of fit Andrewii have a good right to indst in this process for dividing the parish 
' duodt of St* Andrews, sod Is hare set apart thdr just and legal share thereof in 
' proportion with the interest in the said church pertaining to the said bnif h, and 
< to the crown and univerdty of SL Andrews' A remit was afterwards made to an 
arehileet to make out a plan, but the diridon was ultimatdy tattled out of court. 
(Cooadl'a SppplanMi^ p. 7», ceseg^) 
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the several heritors, (or of real rent when that is the rule of 
diyision,) the heritor with the highest valuation being entitled 
to the first choice after the patron, the second to the next, and 
so on. Each heritor of course can only have a single fiunily 
seat, how large soever his property, and all the fiunily seats 
must be set apart before the division of the rest of the area. 

70. Where the parii^ is pardy burgal, and partly landward, 
and the community are to have a share of the area allotted to 
them, they would be entitled to a seat for the magistrates. 

71. Besides the family seat, each heritor is entitled to a share 
of the rest of the area, wbichy ahng with the family aeat^ will 
amount to the proportion effeiring to his valuation or real rent, 
as- the case may be ;^ and the apportionment of the remainder of 
the area is regulated by the same order of choice which holds in 
regard to the family seats. The heritors, however, are not entitled, 
each in their order, to choose at once, and in any part of the 
church, the whole amount of area to which they are entitled. 
They must first select their family seats, and then, by a second 
choice, and in the same order, take as much more as will make 
up their shares in proportion to their respective properties.' 

72. From an observation in one of the reports of the case 
here referred to, it would seem to have been the opinion of the 
court, that in chusing their shares of the area after the fiimily 
seats were selected, the heritors must take each his allotment 
in one place, and i& not entitled to make up his proportion by 
the choice of such seats in different parts of the church as he 
may think best.^ 

73. If all the heritors agree, there seems nothing to prevent, 
their making a valid division without the intervention of ju- 
dicial authority.^ But any heritor who does not consent to 
the division, may afterwards challenge it, and insist in a process 
of division, for having the area regularly apportioned.' If, how- 

» Ewlof Marchmont, Dec. 17, 17781 (»f.7984,) 

* This appears to me to be the resaU of the interlocntor in the case of the Eari oF 
llarcbmoDt, &c Dec. 17, 1776,— (M. 7924. Hailes v. Kirk 2. p. 734. « Brown*! Sopp. 
668^)~i.wh]ch is not, however, so explicit as coald be wished. 

> Earl of Marchmont, 9te.,vt 9vpra{b Brown*s Sapp. fi58.) 
« Smith, Jnne 22, 1888. (4 & & D. 798.) 

> St Andrews, December 14, 1786w (Conneirs Sopp. p. 82.) Bari of MttduDont, 
December 17, 1776. (M. 7924.) 
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ever, a certun state of possession has subsisted for a long 
period, although there be no evidence of a r^ular division, such 
will be presumed to have taken place, and the court will not 
sanction any alteration, notwithstanding a change of circum- 
stances in regard to the property of the parish.^ 

74. The sheriff is the proper judge to determine, in the first 
instance, the appropriation of the seats. It seems that at one 
time, kirk-sessions assumed to themselves the power of dividing 
the area, and disposing of the seats at their discretion ; but in 
the case of St. Andrews, the court repelled a plea founded on 
the long usage exercised by the kirk-sesdion, * in respect that a 
^ power of this nature, and so wantonly and arbitrarily exercised, 
' does not reside in a kirk-session by the law of the land, and that 
( were such an abuse tolerated, the persons having right to the 
use of the area of the church, might, in process of time, be ex* 
^ eluded therefrom, either in whole or in part^ 

In a late case, however, already referred to,^ where the kirk- 
session had been allowed for « long period to act as managers 
for the parish, and to dispose of the seats in the church, the 
court appear to have recognised their power to feu out part of 
the area, and to bind the heritors by their agreements relative 
to the division of the church. 

Presbyteries seem also to have assumed the privilege of de- 
ciding on the right to seats in church, and, although, in the 
only case where this is alluded to, it is merely said they are not the 
sole judges,^ there can be no doubt that they have no jurisdiction 
in this matter. 

75. The subject is brought before the sheriff, in a suit 
termed a process of division, which may be insisted in by any 
sbgle heritor ;^ and in the course of which, he determines any dis- 
pute that may arise, and finally decerns in the division accord- 

> Cftdicart, 8k. (Gnenock,) Norember 24, 178& (M. 7928.) See also Sinclair, Feb- 
ruary 6, 1761. (M. 7918.) Smith, June ^ 1826. (4 S. & D. 738.) 

* See ako Heritor! of Falklaad, February 20, 1739. (M. 7916.) 

> Heritors of North Leith, NoTtmber 17, 1812. This jadgment, however, was re- 
probated by Lords Crai|pe and Qtllies,when it came to be discnased a seooodtime in au 
ansnoeesafttlatterapt toget thebetterofit* Gavin, June 2, 1826. (P. C.) 

« BM V Jnitfce, Feb. 17, 1608. (iBrown's Sopp. 77.) 

* St Andrews, Oeeembcr, 14, 1786. (Conn^*s Sopp. ^ 81.) 
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log to the choice made by the lieritors on the principles above 
stated. His judgments, of course, are subject to review by the 
Court of Session. 

76. The sheriff is also the proper judge to decide all ques- 
tions as to the right to the possession or occupancy of a seat, 
though such questions may also be brought at once before the 
Supreme Court, by bill of suspension and interdict. In such 
^questions, the court will not readily disturb the existing state 
of possession on a summary discussion on the bill ; nor where a 
possession has been common to several parties having joint 
fights, will they alter the state of it, except in a rq^ar process 
of division.^ But in a case where there had been a common 
possession of a seat, and one of the parties who contended 
that he had an exclusive right, intimated to the other that 
he was to put a lock on the seat to exclude him^ in order that 
if he saw cause, he might take legal steps to prevent this ; and 
the latter not having taken such steps, but on the lock being 
put on, having broke into the seat, the court granted interdict 
against his intruding into the seat, in the meantime, on the 
ground that it was his duty, when warned of the other'*s inten- 
tion to put a lock on the seat, for the purpose of excluding him^ 
to have taken legal measures to prevent this being done.' It 
was, however, observed, that where obstructions are put up 
without authority or previous warning, they may be removed 
brevi tnanu. 

77* The area assigned to each landward heritor, does not 
become his private property, to be disposed of at his ple»- 
Buie. He holds it merely as a pertinent of his lands, and for the 
accommodation of his fiunily, and his tenants and others dwelling 
on his property. Accordingly, the right to the church area passes 
by a disposition of the lands, though no mention be made of it,' 
nor indeed can it be separated from the lands to which it is a 
pertinent.^ 

1 8C Clttr, Novmbar 81, 1770* (M. Ap.«. Kirk. 1.) 

s M<Oraae, NoTomlMr Si» 1886. (S&&D.48.) 

S8 BnLSt 11. Dofl^ Jme 99^ 1769. (M. 9644) P«dM, N«fwdMr SI, IITil 
(M. 9S44b) 

« ErdutrfMipra. St CUir, NowOMr 81, 1776. (M. Apb c^Kiricl.) NMirith* 
stending tbe prior gsm of Litbgow, Nofcmber 10, 1696» (M. 9367)) wlm a pvty 
baviiipf a dupotition to the mansioo-hooM and the church-seat specially, was bj the 
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7a If a pi^pzietory therefbte, dispone part of his eisUte, thd 
pufcluwer trill be entitled to a rateable propottion, correspond-^ 
iHg to the part which he ha« purehased, cf the whole church 
aiea appropriated to the estate ;^ but if there has been a com- 
DMA poesession of the whole area, by the tenants Or ownerii of 
the sereral parcels of an estate, parts of which have been ilold,' 
that ooibmon postession must be oontiaucd till the area be re- 
gularly divided, according to the rights of the pMrdes.^ 

If any heritor sell hi^ estate in lots, he would perhaps be held 
to have the power of attaching the fiunily seat to one of tlie lots; 
and this, indeed^ seems to have been the case in Lltbj^, refef^ 
red to above.' 

79. Although an heritor cannot alienate his area of the dhttt^b^ 
jet| if he has erected the seat upon it at his own eipense^ he 

may sell the materials of which it is firamed> 

80. 1*110 right of an herlunr to occupy his own fiimily seat is 
^eKclttsive, and if he did not occupy it himself, he would pro-^ 
bably be hdd entitled to let It, or communicate the right of sit* 
ting in it, to any other person he pleased, at all events, to any 
,4>ther heritor or inhabitant within die pdrisL^ 

.81. He has not, lioirever, th^ iame power iti regard to the 
rest of the area appropriated to him,*^his tenants are ^titled 
to the use of a portion of this area^ (and it would seem withoat 
the payment of any rent,) and he cannot let it t6 others to their 
esdusion.* In the case where this was determined,, the court 
remitted to the sheriff, before whom the cau^ had been inscitut«^ 
ed, ' to make a fiur and equitable division^ of the area among the 
heritor^s tenants; and although, therefore, the heritormayperhaps 
enjoy some discretion in apportioning his area among his ten- 
ants, it may be concluded that the court will always interfere to 



^a i ■ ■ —^ AL^ ^^m^^U^^^A ^4^^^ ^ ^lAt^^^^a^^ ^B^^M^^KMh v^^M^^^k^J AM d^M fci M^*^ ■ ^ J^ ^^ 

wOm Qa IM pranOBn^ W ■ VUUUmj VtCmmniy iXCMTrOQ w mm paFCOUCr Oa 

tlwluid, trMunt any w^tdkl bMiUob nt the Seat is bla dispcriltSoB. In a hte case^ 
hawmftt, a las bj a Idrii aoirioS) aadsg aa ttaeagtra for tha iMrrisl^ to a oarporafloa 
iiSnBg no legal laaidenoa in it, waa aandkmed as gjMsigtL right td the iau u i p a iati oti to 
IhiihMwaf tbaaraiaranawdiiiMh* Btrilon of North LaiOv l*«^«<Bba' 17, 18ML 
Qafint Jaaa 9, 1886. (P. C) 

*St.Glair,«tfM|ir«b *I!m]. 

' IMigthr, NoTfliabar 10, iSse. (M.08S7.) « BirA. 9, S, 11. 

ft MMntoah, Febniary 8, 18SA. (8&aD.S0a) 

*8k]rTing«.Toang, June SI, 1796. (M. TBOa) 
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prevent aay imfiiir or capnckras dlotamit of it. 60 far, also, aa 
ihe area is capable of aooommodadHg them, it would seem that 
not only the immediate tenanto, but the subtenants, and, general- 
ly, the penons dwelling on an heritor^s property, are entitled to 
occupy the area assigned to the heritor, this being the olgeet 
4^ its being allotted to him. 

83. A question has arisen in practice, whether, when the 
area assigned to an heritor is not suffident to accommodate all 
the tenants or inhabitants on his estate, he is not entitled to ex- 
ercise his own discretion and opdon in the selection of those to 
whom he may gcsnt the privilege of seats; and if so, whether 
he may not let them for rent, and grant the privilege to sudi 
as offer the hij^est sum. 

83. It has been maintained, that in sudi a case, the inhal»« 
tants are entitled to occupy the seats promiscuously, eadi 
seising a place where he can find it This, however, seems 
so subversive of all decency and good order, that it is difflcidt 
to suppose it would ever be sanctioned.^ It would rather ap« 
pear, that some rtUe must be taken for subdividing the area, 
and there seems none better than the value of the respective 
possessions of the tenants or mhabitants. This rule is, no doubt, 
liable to objections, but the same objections apply as strongly 
to its adoption in the primary division of the whole area, as 
in the subdivirion of the particular portions allotted to the heri- 
tors ; and, on the whole, scarcdy any other rule could be adopt- 
ed, to which the objections would not be stfll greater. 

As to this, however, and several other questions regarding 

1 Tbelslkywiiv bbtnvatkiis of XiOrd Haiks, in ngM^ 
fcraioe to HhegtBOfBttii division of tha mm, mtm equUy tppUnUo to tho nibdiYiMn of tlis 
particular portioiia of it * The plan of the petitioner ia, that the inhabitanta of a pariah are 

* to haivo aaala at random, and indiicriminately, ao that he who oomei first to the drarch 
^ will have hiaohou» Thia niighthttre dona veiy well in ftrmertiinea,iriMB the area of 
' the chnrch waa left Toidy and poopla braoght their atoola with then, which they throw 
'attbemifliatarifthaydidnoilikehiadoeliiae; batitwiUnotdoinooraga. Thereia 

* no neoaiaity lor a patticnhr law in order to divide the aeali in chnrchea. Good order 
'xaqoirea a divinoo, and no hedter nde can bedsnaed than that whidi praetiea hat 

* adopted, of dividing by the valued rent t thii may be attended with inconven i ene^ 

* aa every human inatitntion ia ; Imt it it aorely better than that of patting the chardMi 
^ of Soallaad in the atata of the commontieiof rayal boigfaa, which canot be divided.' 
<BariofManhmoot,DaG.17,l77e. Hailea734} 
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the powers of heiiton with yefaenoe to their ares in ihedrarch^ 
it IB iiaposeible from the absence of authority to lay down any 
thing positively* 

84. The precedbg obsenrations have reference to the case of 
the area assigned to hoidward heritors. The law is somewhat 
different, however, as to the seats in a town church, or in that 
part of the area assigned to the community or inhabitants of a 
town or viUage, where the parish is partly Umdward, and in part 
consists of a town or village.^ With tegaad to these« if diey 
have been asdgned generally to the eommunity, the magis- 
trates may let them, or dispcme them. But how far the magis- 
states are entitled to make them a source of profit by chargmg 
a h^her rent thaa the expense warrants, or how fiur they are en- 
titled to raise the rents beyrad what have been in use to be 
charged, has nevor been decided by the court The custom 
undoubtedly is, for the magistrates to make the burgh churches 
a source of revenue, and to raise, at their discretion, the 
amount of rent charged ; but in the somewhat analogous case 
of the vents of stalls in the public market, it has lately been 
held that the magistrates are not entitled to raise the rents be- 
yond what has been sanctioned by immemorial possession.' In 
the case of Greenock, however, the right to raise church seat 
rents seems to have been recognised, although certainly there 
was no argument on the general principle, in that case, which 
was argued entirely with reference to an agreement entered into 
when the church was buiU.^ See infira 86. 

85. If the seats have been allotted to private individuals, or 
if such individuals have acquired right to particular seats from 
the magistrates, they may, in like manner, convey or let them 
to others.^ Of course neither the magistrates nor private holders 
of seats would be entitled to sdl or let them to strangers, not 

1 In ngvd to aoat mttent a pariih ia hoid to be landwBid, althoogli ooDBisting in 
part of a town, provided that town be not a royal bargh, (Ganunel e. CoUectora of 
BMira* Batea of Greenock, May SI, 1888, See App. z.) bat, in rrfereooe to thia 
aolgaet, I nee 'landwand' aa ^yaoBioMMa with 'raral,* and the 'landward part' of • 
pariah aa contra^distingniabad fipom thai which oonaiata of a village or town, whether it 
be anyal burgh or not. 

^Cownn ft Magiatntaa of BdiibvglHFabb 88^1888. (S&and D.S8&) 

sMagiatratea of Greenock, Nov. 87, 1888. (8 8. and R 44.) 

« £rakiae,8, 9, U. 






42 CHUECHK8. CHAP. !▼» 

resident in the parish, to the exdusion of the inhabiutnts ; md it 
has been doubted whether they can sell diem to ttier» resideiit* 
era, who are not proprietors in the town or village. Brsldne) in 
the slight allusion he makes to this subject, appears ikvouraUe 
to their right to sell to such persons, and I believe, that, in 
practice, it is usual for them to do so. It would aeem that 
Ersldne considered that the disposal of thdr seats by private fai«« 
dividuak should be ' at the sight of the kbk-sessian, ot the ma- 
' gistrates of the burgh.^ As to the kirk-session, however, ex- 
cept in so far as they may be allowed to act to the htritODS 
or magistrates, they can have nothing to do in the matter ; and 
I presume that the control contemplated by Ersldne was not te 
a greater extent than merely to see that the part^ to whom ther 
seat was let or sold was a proprietor or residenter in the parish. 

86. In a case where the magistrates of a burgh of barony had en* 
tered into an agreement with a number of the inhabitants, where* 
by the latter advanced, for the erection ci a church, ten years^ 
rent (at three shiUmgs per sitting) of each seat subscribed fiir 
by them, and the magistrates on the other hand, agreed to giant 
to each subscriber a tack of these seats, for such number of 
years as should be necessary to repay the advance witfi in^ 
terest, which tacks should be assignable under certain limi^ 
tations, it being declared, that, notwithstanding die tacks conn- 
ing to an end, the subscribers, snd their heirs and assignees, 
diould still be entitled to the seats at the same low rent at 
which they were enjoyed during the tack ; and where, fbr more 
than forty years afker the expiry of the tacks, the magisteates 
had allowed all the seats to be possessed at this low rate, the 
court found that they were not pveduded from xemoving, or 
nosing the rents to, all tfie seat-holders who were not either oiv 
iginal subscribers, or had not succeeded to, or obtained assigna^^ 
tions from such, prior to the expiry of the tacks by the repay- 
ment of (he subscriptions.^ 

87* Where three seats or pews had been disponed by the ma« 
gistrates of a bufgh to aparty, * his heirs, and others, Us nearest 
' representatives whatsoever,^ residing in ihe parish, and a dis- 
pute occurred after his death between Us siater-germaa, who 

of Greenock, Nor. 87, 18S2. (2 S. & D. 44b) 
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was his heir, and his two sisters consanguinean, as to whether 
the former was entitled to all the seats, to the exclusion of the 
latter, who pleaded that they were each entitled to one seat, the 
court, in respect that the seats were granted, *not to heirs 
^ simply, hut to the grantee, his heirs, and other nearest repre- 
^ sentatives, whatever,^ * and that the seat possessed by the pur- 
^ suer (the sister-german) is sufficient to contain her family,^ 
assoilzied the other sisters from an action brought by the sister- 
gennan, for the purpose of having her right to the whole three 
seats declared*^ 

In the instance which gave rise to the above case, the seats 
were granted by the magistrates, ander the limitation, diat the 
hdrs to whom they were destined should be resident in the parish. 
Such a limitation is generally introduced into similar con* 
reyances ; but although it was omitted, it would probably be 
held to be an inherent condition of the grant : there has, how* 
ever, been no decision to this effect. 

88. Allusion has previously been made to the anoma* 
lous sort of rights, of the nature of private property, which in* 
dividuals and corporations, not heritors, nor residenters in a pa- 
rish, havc^ in special circumstances, been allowed to acquire ta 
seats or an area in the parish church. However difficult it may 
be to reconcile «uch rights with the general rules of law rela- 
tive to churches, yet, when recognised to exist, it would seem to 
follow that they may be used or disposed of like any other pro- 
per^ belonging to such individuals or corporations ; and if such 
rights may be acquired originally or held by parties not 
heritors or residenters in the parish, it would seem doubtftil 
whether such persons could be prevented from conveying these 
rights to others in the same situation with themselves. 
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CHAPTER V. 

GOVERNMENT CHURCHES UNDER THE 6tH GEO, lY. C 9(1 

89* By the 5th Geo. IV. c. 90, amending a previoas act of 
the 4th Geo. IV. c. 79) provision to the extent of L.50,000 
sterling, is made for the erection of < additional places of wor- 

* ship in the highlands and islands of Scotland,^ ^ under the 
control of commissioners appointed by the act, with a sti- 
pend to the minister, to be appointed out of the public mo- 
ney, not exceeding L.120 per annum each ;* the number of 
churches so established under the act at any one time, not to 
exceed forty,' with the addition of ten places of worship at pre- 
^^t existing ibr the occasional resort of the minister, which it 
is declared may be put in repair, and provided with ministers, 
in addition to the forty new churches allowed to be established.^ 

, 90. The commissioners are only authorized to establish a 
church on application by an heritor or heritors possessed of land, 
in any parish in the highlands or islands, to the amount of 
L.100 Scots of valued rent, (or by their accredited fi^tor, 
in the event of their absence from the realm ;^ but in the event 
of such application, the commissioners are empowered ^ to erect, 

* or set apart buildings for additional places of worship, to make 
' fit and suitable provision for the residence of the minister ofB- 
< dating at such places of worship, and to exercise the other 

* powers for the accomplishment of the purposes of this act, 
' within such parish or parishes.^ ^ 

91- In the application to be made, it must be set forth whether 
the heritor, or any two of the heritors making it, will undertake 
for the repair of the church, to the extent of one per cent, on the 

>§«. «§18. 5§«7. <§28. »§». 6§3. 
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original outlay, in the event of the pew rents not being sufficient 
for that purpose and the upholding of the manse and offices, 
and in what manner ground for its site, and for a diurchyard^ 
when that shall be deemed necessary, and also ground for a 
garden to the minister, not less than half a Scotch acre, is to be 
provided, whether gratuitously or for money, and, if the latter, for 
-what sum* And, in like manner, if it is proposed to fit up an 
existing building, it must be specified whether the same is to be 
provided gratuitously or sold to the commissioners, and, if so, for 
what price.^ 

92. On receiving such application, the commissioners are to di- 
rect notice to be given to the incumbent of the parish, who is to 
cause the same to be read firom the precentor'^s desk after mom«- 
ing service, on the first Sunday after receiving it, and also to 
cause a copy to be affixed on the church door.* In this notice 
the commissioners are to specify a time, within which they will 
determine on the application; and on the lapse thereof, they are 
empowered, having first inquired into the drcumstances of the 
case, to fix whether an additional church should be allowed or 
not ; and in the event of their determining that such additional 
church should be provided, they are to require* the heritors 
making the application, to settle with the presbytery of the 
bounds, on a certain district to be set apart tar the ministrations 
of the clergyman to be appointed ; which district, if the heritors 
and presbytery cannot agree, is to be defined by the sherifE^ 
depute, with power to the commissioners, on application of the 
presbytery, at any time to alter the district and set apart a new 
one.^ In the meantime, however, the commissioners may fix 
the situation of the church, and the sise and description of the 
buildmg, together with the churchyard, and dwelling-'honse and 
offices for the minister, and may proceed with the erection 
thereof, before the district is defined and set apart ;* the whole 
amount to be expended for imy such place of worship, with 
dwelling-house and offices, including the price of ground which 
may be purchased, not to exceed L.ldOO.'^ 

93. The completion of the church, be. is directed to be cer« 

» § 4. • § 5. » § 7. ♦ § «, u. « § n. 
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tified to the secretuy of ttste finr the home department,^ and it 
18 dedared that the church, &c. lo completed, shall fiir ever 
continue to be appropriated to the purposes of the act.* 

94. The commissioners are empowered to accept a grant of 
ground finr the purpose of a g^be, and a grant of the privilege 
of grassing in summer;' and all conreyances of heritage ftr 
purposes under the act, may be effisctually completed by a short 
form specified in the act, without stamp duty, the cBspooUiaa Is 
be registered within sixty days in the register of sasines ;^ and 
it is further provided, that heirs of entail may grant conveyances 
of lands or heritages for any of the purposes of the act, gra- 
tokously, or for a price, without incurring any irritancy under 
die deeds whereby they may hold such lands.^ 

9B. The manner of letting the pews in such churches, is to be 
settled by the heritors undertaking the repair, and the minister; 
and if they cannot agree, by the commissioners, on report of the 
sheriff-depute, to whom the heritors and minister are required to 
state the matter, subject always to the condition that the rent 
shall not in any case exceed 2s. 6d. per sitter. One pew is di- 
rected to be set apart, rent-free, for the accommodation of the 
heritor who wholly or principally undertakes the burden of re- 
pair ; another for the minister, and a third for the elders ; and 
it ia further provided, that not less than one-third part of the 
area shall be set apart as free seats, unless the commissicmers 
shall, upon special representation, otherwise direct.' 

96. The pew rents are to be paid by advance, that is to say, 

< one yearns rent shall be paid on admission to the pew or seat, 
^ if such admission shall take place at Whitsunday or Martinmas, 
' or if at any intermediate period, then for the proportion of the 

* half-year to Whitsunday or Martinmas, together with a half- 

* yearns rent over and above such proportion; and thereafter, half^ 

< yearly payments shall be made in advance, commencing on the 

* Whitsunday or Martinmas immediately following such admis- 

* sion ;^ and it is provided, that the seats shall be forfeited and 
become vacant, by the discontinuance of such payment in adU 
vance for two consecutive half-years.^ 

97* The minister, or officiating elders, to whom the rents are 

iil4. *§18. 'gs. «Sio. ^§9. 6 §10. 7 §82. 
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payable, are directed, as soon as the money in their hands 
shall have accumulated to the sum of L.20, to pay the same 
into the Bank of Scotland, or branch thereof, or some other 
chartered bank, in name of two of their own number ap- 
pointed by the majority ;^ the money so lodged to be drawn 
out from time to time, for the repair of the church, or of the 
minister's dwelling-house and offices, in proportion to the ori- 
ginal cost of each, but for no other purpose whatsoever.* 

98. These rents are. to be applied in the first place to the re- 
pair of the church, and of the minister's dwelling-house and 
offices, under the direction of the surveyor appointed by the 
commissioners, and fidling his ^ving such direction, under that 
of the heritor or heritors undertaking for the repair of the church, 
of the Duniflter, and of the officiating elders, (who are also em* 
powered to ^ve direction for small repairs at any time when 
required ;) the amount applicable to the repairs of the church* 
and of the dwdUng-house and offices^ to be in proportion to th$ 
original cost of the <me and the other respectively.' 

99. If the amount of the seat rents applicable to the repmr 
of the church be not sufficient for that purpose^ the heritor or 
htritora undertaking for the irepair, must defray the fiirdier ex- 
pense, it being provided, however, ibrnt the same shaU not in 
any one yeapr exceed one per cent on the origbal valne, as es- 
timated by the surveyor of the commissioners ; and to this ex- 
tent such heritor or heritors may be compelled to repair the 
ohurdi, in the same way as heritors, in the ordinary ease, may 
be compelled to repanr the regular parish church,^ 

100. In regard to the minister's dwelling-house and offices, it 
18 enacted diat they shall be kept in good and sufficient repair 
by the minister himself, provided that a share of the seat rents, 
in proportion to the original cost of the dwelling-house, 8ec. corn* 
pared with that of the church, is to be first applied to diis pur* 
pose ; and that when this is not sufficient, the expense to be de^ 
firayed by the minister shall never exceed, in any one year, two 
per cent, on the original estimated value or coet/ 

i§2a «§8I. «S1^ *IM. Mbid. 
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CHAPTER VI. 

USE AND CUSTODY OF THE CHUKCH. 

101. Chubches, though with us not res sacrasj in the sense 
in which they are held so in those countries where they ue con-^ 
secrated by a rel^ous service, yet nevertheless they, as also 
communion cups, church bells, and other things destined to sa* 
cred purposes, possess * so much of the character of sacred that 

* they are exempted firom commerce, and so cannot be applied 
^ to the uses of private property while they continue in that 

* Btate.^^ They are appropriated to the purposes of divine wor* 
ahip, but still not so exclusively in practice as not to be made 
use of as places of meeting for heritors, and for kurk-sessions 
and other church courts ; and to this extent the practioe perr 
haps is not liable to objecUon. But it fiequently biqppens 
that public meetings for objects, totally apart fix>m any thing 
relating to religion, or to die al&irs of the parish, are Jidd 
in the church, and that it is likewise used for meetbgs ai 
courts of law, and of freeholders for the election of members of 
Fftrliament* This use of churches is certainly contrary to as 
ancient law, which prohibited the holding of courts within 
churches and churchyards ;^ but how far, since the Reibrmation, 
our courts would interftre to prevent such use of b church is 
very doubtful.^ 

102. By acts 1503, c. 83, and 1579, c. 70, it was deckred il- 
l^al to hold fairs or markets within Ae church or churdiyard ; 

1 Enk. ii. 1. 8. * Qndn. Attach, oip. 6S. 

' The CoomintBsioD of Oyer and Termiiiery for the triala fi>r high traaaoo in IStO^ 
which indnded the heada and iereral of the Judges of the Saprone Covrti, on more than 
one oeeaaioa, held their aittingi ia dmrchea. 
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jmd ftlthotigh StT George Mackenzie states,* that these statutes 
"were not in observance in his time, there can be little doubt bat 
that the prohibition contained in them wotdd be enforced.' 

It con scarcely be doubted, that the heritors, as proprietors 
of the church, subject always to the use of the parish for the 
purposes of divine service and objects therewith connected', 
would be considered entitled to refuse the use of the church, ex- 
c^ept for such purposes ; and, on the other hand, to allow it to 
be used for all purposes not inconsistent therewith. In regard 
to its use as a place of worship, however, it would appear to 
belong exclusively to the minister, who alone, subject, of course, 

I OIm. pp. 1 15-S. 

^ By the aet IfiSl, e. 17, *' It is •tatiite ud ordained against all personcfl^ qiiliiQds eon:- 
tMonandlie makia partnrbation io the kirk the time of divine aenrieey and preaching of 
the Wofdeof Oody atoppand the aamin to bceheatdand aeene be thedevonte people^ and 
wdl not desiat nor eeaae theicfra for na apiritoal monition that the kirkmen may vie np« 
'«n thenu T lie refiare qohatinmevcr peraon makia pertarbation or impediment in the Idtk 
in maaer foreeaide, aall incnrre the paines aa after fenowi8:-^tbBt ia to aay, for the first 
fiudt ane prdate, caile^ or kirde, ten ponnde ; ana barronne, or peffM» constitnte m dig^ 
mtae eccleaiastical, five pound : ane'vaaaal, f redalder, bugea, or small beneficed man* 
Iburtie ahilUagcs, and ntbers twentie ahfilingcs ; and pair folkes, that bes na gudei^ to be 
ftat in pnsoo for fifteene daics, to fost on bread and trater ; and for the ncond faidte, the 
doabling thereof; and for the third fiinlte, warding of their penones, or banishing for 
aeir and day : and ordainis the dean of gild, kirk-maister^ anJrealers, id gar leische 
titinica that perturbis the kirk in maner foresaid." 

By a bter statnte (1W7, c. 27,) it is further enacted, that ^ qnhatrameTer person or 
fersonei s^ happen beraaikeritd pertnrbe the ordovr of thekiik in time of divine esvloe^ 
ertomakeony tomnh, raise onyfraie^ either in kirk or kiik^aiid, qwhairthnnr the people 
then co n f e e n ed aall happen to be disoidered, troubled, or dispersed, the same tall be 
ane point of dittay ; and the persones to be convict thereof sail tyne all theb ttovcaUe 
gvdei^ tn be csehtnt to onr Soveraine Lord, for their oftnce," without prcjodioe to aay 
asoira sefffcre puttisllment, if a greater oftnoe be committed ia such fray or disturbance. 
• It ia likewise provided, that ** qnhair ony eacommunicale persones enters in the con- 
grcgatioik, thr time of the mimstration of the sacramentes or commonn prayer^ the minis- 
tar beiag certified thereof sail incontinent theteafker charge the ekcommaBieate persons^ 
in the name of God and oar Soveraine Lord, to depairt ; quhilk being lefuaed, be sail, 
afttr the ministntion of the sacramentes or commoun prayers ended, require sa mony of 
the maist wise, discrete, and subotantkraa of the paroche w he pleaas, that they, in our 
SovwaiBe Loidia name, sail take and apprehend the said eieoeununicate persene, and 
prsent Um to the Judge Ordiasr within the bouades- of the schire qnhair the paroche 
liea ; quhilk Judge Ordinar sail be baldin to receive the same exoommonicate per&one off 
their haades, and keepe and reteine him in prison till he finde caution under aik sommes 
as adl bo modified by ths minieter and sa moaie of the eUers of that kirk as sr p r es en t 
fiir the time^ or rmortii to the oaklie asicmbliee; that the eioommonioate persone rcoonp* 
ciliatehimeelftothekirk,aadeallaMkeameBdisfi>rtbeaaideoflMMe. Aadgiftheez- 
eanmunicate persone fitfemiddefofdsooy of them ia the execution of the pnmiascs^ h9 
baageonviet thoeo^ his movcoUe gudas sail foil ia eacheit to oar Sovevaiae Lorde^ aad 
bia person Mil be puaUMd at hie Hienna wiU aad plcMttie.** 

n 
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to the control of the presbytery <^die bopnd^ has the power of 
permktiiig others to perform diyiiui serviee themn; and the 
heritors would not be entitled to perodit a person of a different 
persnasion, <Nr even andther minister of the Established Churchy 
to preach there, lior to allow any use ai it inconsisteiit with, or 
derogatory to» its primary purpose as a place of divine worship 
for the membefs of the EstabHshed Church. 

103. The custody dt the church is, strictly speakiflg, in the 
heritors. It must, howevef , be made patent to the minister, or 
any person entitled to cdebrate divine' vorBhip or ordinances 
therein, whether substituted by the minister or iqppointed by 
the presbytery. The heritors, by their officer the beadle, would 
seem to be entitled to the custody of the keys, though as 
to Ais matter there is no decision, and it may perhaps be 
thought rather to 1)el6ng to the minister. Oh his deprii 
vadon or suspension, howeyer, such right of custody, if he be 
hdd to possess it, would necessarily fall In such a case, th^ 
shenff would undoubtedly be competent to compel h!m to give 
up the custody of the key, on the application of the heritors, or 
on the iqppUoation of the presb y te r y, to give access to the cler- 
gyman appointed by them to officiate.^ * 

104. Prior to the Reformation, it was a common practice tp 



1 Somt diMMioa OB Aii Mijeel look plM IM^ beftn «]» fihoif of I^^ 
i«gn4 tD the dividi o£ DaUDtny. 

Her* the Bunisler of Dabony hid betn, in July 1837, nuiptiiiod by ■dmIuiui of 
tho fnobytny of Lialitligoiry b«t ho rafiifled to port with tfaokij, toUwcftclofgiv* 
fng ■dmkown to the tkrgjmmk op po h i to d hy tiio pi—byUi ' j to oiBeiiio in VmMmL 
Unpmfaytaty on this pioMotod a potHkii to the tbirii^ prayng^ lat, Ffrao^rdor oa 
tho iiiiiiiatwr to dettror np the hoys of the chiifoh to the Mo d er a t o r apd derit of 
bytery; and, 9d,Fori9WfaBt to ferae open the doora for the adnuMkm of tho < 
appofated by the pwebyt my. TUs petitieii hoviog been eenod ea tho nnietar, oone 
pracednre feUoired» bat it oppeatJB|( that tho oxtmota prodooed o€ tho aenteDoo of. tho 
preabyt e gy wwa not properly anttontieatody boBgaobacribedby o party, a^iioy hhoaalf 
alarkfito itmpare^ who hod taken no oath of oSiee^ the aheriff dieniiteeH the politM^ 
naerviay to tho pwab y t e i y to preeeat a Heir ooe^ acooaapaiiied with pfoper 
their oanlance of aoapnaion. A aeeood pelifcioii of tho aaiM porport with tho 
WBB aooordingly preeeatud, aoconipanied with oztracti^ aathenticBted by tho 
cMk, of the ecBteooe of aoapeBaioii, aad a oertifteate thot no reeeoaa of appeal had 
antoMwitUn tho proper tloM^ and theltho eantenoowaafinaL- On thia, tho 
bnt withont ordering aemea npen tho ndniater, pronooneed an inlerloentor, 
tho petitiop, eo^ftr aa it prayed to have the keye delivend to the aederatar and doik 
ef pra ab y t et y, bat granting wairanty ^noorfvAta, aa craTod. The Miniater than pM» 
awtod n faiU of advoentien, on ndviabg which with anawera, tho Loid OrdiBafytnaait*. 
ted to the iherifTto racal tho <Nder ooapbined o^ wid to appoint the petitioB tobt 
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btuy within the body of the church. 'This practice was repeated* 
Ijr prohibited by the G^enerat Assembly,^ but Aeit prohibition 
of course, has no legal fbrce on isach a subfect, nor does it ap- 
pear that any direct dvil sanction wais ^er given to it, although 
requested by the Assembly. The practice has, however, almoi^t 
universally been discontinued, and in a late case, very favoura- 
ble to its exercise, the place of sepblture bein^ in an aisle 
somewhat detached ana unseated thoi^hbpen^ the body 

of die church, the Lotd Ordinary, (Lord Pitmilly,) feund that 
tile pikttf cWrifin^ siii'cTi'a tfght,* Vas'nbt entitled to eiercise H, 
notwithstanding the.cl^.ar pi?pof of, the usage by his family; and 



»■' 



>> ■' , •■ "> ; 



dl«v11ie<nimBt0r,«Bd«Mnifterto'pnMbBfl^toliifB Sdrtioewaa 

HM&tHSBfif drderU, nbd' A'reicta(tvattdb'itp,''it wMch the vMMttt dMtfiotAlitBiM, 
tiHil'tte«Biiteiie»of«iip«nsion'WiEff iritgid^y pnfnOoAeed and tatitnrj to thto ]mvn^'^ 
i h edW tt t h ; bttt'the liaaiS, jfuropttri j omuddering^ tbAt he had nothiag td'do with tikb 
pnoMding* dHtm y ttO iyMtif, -fnrthtt- thaA to Me that iie had estfatie rcguhr «iid feiu 
■Ml'cndflnee of their mMmbb, reftoM to enter intd^eae maMer^ 
stanoe hia fonner interlocator, «a IbDowa: — ^ In reapect that no aiiffieient amtfaorityb 
' produced to eatablish that the moderator and derk of preabytery are the- partiea le- 

< gaUy entitled to reouTo poaaeaaion of the keya of a vacant church, refhaea the firat 

* port of the prayer and of the petition, and deoerna : Finda, that the qocation in thia 

< caae ia of a poidy eocleaiaatical nature, and that therefore it ia not competent in thia 

* oonrt to reTievr any of the prooaedinga or aentences of the presbytery : Finda^ that the 
' extraeta produced and certifieate by the Rer. Henry Liaton, clerk of preabyteiy, mnat 
' be hehl aa auiBcient evidence of what took phioe in the preabyteiy : Fioda, that by the 
' law of Scotland, praabyteriea haye power to anapend nuaiatera, and that they are |K>and 
' and legally anthorizrd to provide for the dne adminiatration of the ofdinancea of rali« 

* gion during the teoiporary vacaney occaaioned by anch anapenaion or otherwitai, and 

* diat by a^wiinting proper perM>na to officiate in the vacant church, and who in virtue 

* oi that appointment, are entitled to frea and uninterrupted aooeaa for that porpoae : 

* Find% that auflident evidence ia produced to inatmct that a aentenoe of anapenaion waa 
' pranoonced by the p iea bytery agaiaat the reapondent on the 17th July laat, and that 

* the aid aentenoe ia final, whereby the reapondent, the Rev. James Greig, ia aoapended 
'from tiie exociea of all hia official duties in the church of Dalmeoy : Finds, that it is 

* alleged that pereoDo appointed by the presbytery, beuig]members thereof to administer 
' the ordinancfa of religion, have been refused admission to the church for that purpoae 

* by die respondent, and that except in so &r as that written warranta were not prodnoed 

* hf the minister's attending: thia statement ia not denied : Therefore, and in order to 
' prevent the recurrence of any such obstruction in time coming, ordains the reapondent 
' to give free aceeaa to aD persona appointed by the presbytery of Linlithgow to officiate 
' in the chnrch of Dahncny ; or foiling thereof grants warrant to sheriff officers to be 

* idding and ssiisting in procnring acceas to the aaid church for all rainiaters duly ap- 

* pointed by the presbyte ry from time to time, to administer the ordinances of religiott 

< thenia, and that by forcing open the doora of the church if necessary, aye and unti^ 
' the ordinary administration of the said ordinanoea ahall be duly provided for.* 

1 Anguat 1588, Buik of the Universal Kirk, p^ 2Sa 1590, CaUerwood, p. 88S» 
1648, Fardovan, 2, 7, 3. 
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lie acquiesced in his lordship^s judgment.^ This may now be 
considered to be the law, contrary to what is stated by Bank- 
ton (2, 8, 193,) who, howevCT, seems to have founded his opin^ 
ion on a dedsion in a case where the general question was not 
raised.' 



1 HamatQii V, the Heriton of tmlitligoir. Nor. 18» 1817. (Coimdl*a Sapp. 106.) 
Hie iDterlocator of the Lord Ordinary wis w feOowi: — ** Finda it cstahliahed hj Ihe 
proo^ that in ibniier tiniea and down to a hte period, the Cunily of HamOton of Weat- 
port hxn made nae of that part ci the chvrdi of Lndidigow whieh k oaSed 8t^ CaAa- 
rine'a aiale^ at a bnrying^phee ; and finda thai in Eke manner, oAtor fiunOies havhif pv^ 
pertj and eatatea in the pariah of LinUthgow, ware permitted, during the aame period, to 
make ose of other parta of the cfanreh for the aame pnrpoae : Flnda that Ihia privil^i^ 
ozerciaed withont any title hat hj mntoal conaent and inddgenee^ and ooamicneiBg at a 
time when audi praetieea were not rniwommnni camot ooofier oo the poiaoer a kgal 
right to continae to nae w a barial-plaoe a part of the chnrch, now that the pnetiee of 
borying in charchea ia diacontinued, and haa been prohibited ; and eapedally aa theaimilar 
pririkgea ezerdaed by the frmifica of other heriton in the pariah of Linlithgow haa been 
given upland a place haa been allotted in the chnrchyardibr burying the dead belonging 
to the fiunilies who fonneriy boried their dead within the chnrcht on thcoe graaad% 
anatains the defenoea and aBaoilrifia the defiradera.'* 

s Chahner 9. Lord Cath^fft, Joly 7, 1748. (Conneira Supp. lOi.) 
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CHURCH OFFICERS. 



1. The only church officers to whom it is necessary to advert, 
(the office of reader, though never expressly abolished, having 
been long discontinued,) are the beadle and the precentor. 

2. The term beadle,^ though in its proper meaning, more cor- 
rectly applicable to the character of session officer, generally also 
possessed by the individual holding the office, is used in prac- 
tice rather with reference to hb character as the ' ostiarius" of 
the popish church, to whom was committed the care of the fa- 
bric of the church, and more particularly, as the name imports, 
the charge of keeping the door ; the term is therefore here 
used in this sense. 

3. The ostiarius, like the other officers having the charge of 
Atngs consecrated to the service of Gk>d, was included, in times 
of popery, among the infenor orders of ecclesiastics, and was 
avdained to the office.* 



^ JCwmtSk in hia Law Didioiiarf his the kXkmiag olmnwtioiis on this tsnis— 
^ Bcddy Bedelliu is derived firom the French word bedean, which signifies a messenger 
or apparitor of a court that cites men to appear and answer. It is also an inferior oiB« 
sir of a parish or liberty weO known in London and the snborls. Manwood, in hia 
Forest Laws, cap 21, saith, That a beadle is an officer or servant of the finest that 
doth make all manner of gamiehments for the courts of the finrest, and also all mannw 
of proclamations, as well within the courts of the forest as without, and also to execute 
sU the process of the forest : He is like unto a bailiff errant of a sheriff in his county^ 
Edgarus, ftc. ris. Ticeoomitibas bedelis, Sec ne introaat, &&** Ingulph. Hist. CrajU 

^ The word bedd, properlj a cryer, was Sax. bjfdd finom tydlEfe to pnblish or dedare^ 
n to bid and forbid the bans of matrimony, bidding of pr^ers^ dccp Hence the 
aniversity bedels, the bedle of beggars, ths church bedels, which we now call sum-, 
moners and apparitors." 

* Van Espen, 612. This writer detuls ^e duty of the ostiarius as folbws :-^ 
''ut sit ipsi fidelissima cuia in Domo Dei diebss ac noctibus; ut oertis horis domum 
Dei apertatfidelibos^ et semper daudat infUkUbiUy ut infideles, hwreticoe, ezoommunics- 
tos et alios quibus jure iuterdictum est, ab acclesia srceat et ejidat Ne populum pro- 
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4. Since the Reforniation, however, he is a mere civil ofBcer or 
senrant ; and in the only case which has occurred as to the ques- 
tion in whom the appointment to the ofSce lies, it was found not 
to belong to the minister and kirk-session, but to the magistrates 
of the burgh where the question arose.' On the principles which 
led to this determination in regard to a burgh church, it would 
follow, that in a landward parish, the nomination of the beadle 
lies with the heritors. Of course, where the decree of erection 
of a new parish contains provisions as to the appointment of 
beadle, these must regulate the matter. 

£. The same individual generally holds the sif;ua(ion of bell- 
man (campanarius,) and of sexton or grave-digger, but, if 
disjoined, the appointm^t to all of them would sec^ to be in 
the heritors in landward parishes, and the magistrates and coun« 
cil in burghs. 

6. The beadle is also generally, and indeed, I believe, uni- 
versally, session officer, whose du^ it is to act ^ officer of the 
kirk-session and execute citations, &c. in obedience to their or- 
ders, and, as already observed, the tenn beadle strictly applies 
to this office alone. Although the nomination of the beadle 
or ostiarius be in the heritors, it would seem reasonable and con- 
sistent with principle, that the kirk-session as a court dioold 
have the appointn^ent of their own officer ; and in a late case 
where the appointment of beadles had been vested by the de^ 
cree of erection in the magistrates of a burgh of barony, and 
they had appointed a beadle, while the kirk-session had nomi^ 
Bated another person to be their officer, it was so found by-the 
Lord Ordinary, refusing a bill of suspension by the person ap- 
pointed by the magistrates, so far as regarded the proper duties 
of session officer. On a reclaiming petition, however, the court 
recalled his Lordship'^s interlocutor and passed the bill in toto; 
but this cannot be considered as a contrary decision, though it 
seems to leave the matter open.' 

pins id saoerdotem tem diTiBBiD iaciaitflni acoedera {atiatiir. In «eclflBia darmiani 
tea, Tendentei^ ementea, daambnlantea, eoUoqiieDtea aHaye ratibne oAda divinn parw 
teriMOtes, et qnoris modo indeeon atqne irrarenter ae habentea moneat ; ai pertinaoea 
atnt ezpellaA, aat ad niperiorem ddent, meDdicantea ezdudat; bnrta deniqiia eaaea- 
qne expellat ; qnidqiiidve in eccleaia dedeoet amoTeai." 
1 Magistrates of Elgin v. Miniatar and Kirfc^leauon, Dec. 4, 1740. (M. 7916.) 
s Magistrates of Gorbais r. the Kirk-Session, Feb. 8, 18S& (2 & & D. 194.) Sub- 



CHURCH OlTFICKftS. 55 

. 7* ^be beadle would seem to be the pinqpcar custodier of the 
kejn of the church; and it ia his duty to open the doore.whea 
required by the miniater or hentora, to keep the inte^or of the 
building in proper order, to place lavers. and dotha.fiir baptism, 
and to perform yaiioua incidental jnervioea neceaaary to the de- 
ceit celebratioii of divine ordinances. 

^ 9* The eodolum^ta of tba office arise fiwm certain fees, winch 
fall of oouitie to be istg^ted by custom.' . If. InaufQcient to 
WdiV^ V«y .one to. accept* the office, the heiitora would pro* 
(abljr .be held bound to provide a. aalaiy, though I am notawaie 

of any .9ttth9ritx or .piQyiami to this, effect ... 

^'. 9- .Tjtie.pi^^c^tor, (cantor or paalmiata,) whose duty it is to 
lead the^cpngf^[»tiQn in the ainguigof .paahns, is in (he ordinary 
^1^ l^gpcqot^d by Jthe Idrk^aeasion.^ This, how^v^, may be 
((ttcprwja^.proyided, by the decree of erection of a pa;riah ; and the 
office m^ li^ewisoj ftom other circumBtances, become a palro- 
patoo£^$e» sulgect to appointment by aome indiYidnalor cor* 
jfaxUkm. Thus, where tbecrwvnJhad granted .to the magiatiatea 
of a bugi^h certain eiQoliunenta.foi! jnaiptainiiig a.munc maater, 
who should be obliged to precent in church, the. court £aund 
^t the right of nomination of a precentor was tberehyi confer- 
t^oi^ the.iiVi^tiat^?. 

, \Ql In a case, wheye by an.agieement between the kirk-ses- 
aioii #nd the.^]|ii|gistr»teii of a boxgh, the pomiaation of the pre^ 
^entofr w#b decburol to be in the kirk-aeasion,. wJotk the advice 
fuid cgnaait of the magistrates and council, the court held that 
ib{f aaagu^tiirates and ^undl * had a diaipretiouary.power.^ 00% 
^ aeitf to or diBa^oit.ftom the ele<^n. aa they should aee.ca^ae^ 
* and that without their conaent there could be no election^f 



Mqooit to the pMaiiv^4he bm of mpMriwk tfaii a«H^ lat kU 
beadle to appear before tbem on a charge^ 1. Of having given up Unas to the pnceritor 
fai contradiction to their order ; S. Of refiising to deliver the kty9 of the choMh and 
Marion hoaw; and, 3. Ofgoipgiaaadonttffa ffttnttedaot dnilng worthip. . But the 
eoort paaMd a Moond bill of snepeoaieii* againaft their pracaedingB. (Stewart «>' Kiik- 
8Maio«ofGoiiMla,De&a, ISafl^a&ADLM.) Ifisdnofbrthflrnotioeof thecaoe 
m ovr- hooka of reports 

tSeeDno. 

< Niibet, &C. «. Kirk.«eaBun of St Cathbert% Nov. 17, 1773. (M. 801S, and 6 
BfOirn*a Snpp. 509.) 

s Magiatratee of Elgin, Dec 4y 1740. (M. 7916.) 

« Magistiataa of Linlithgow V. the Ktik-Sesaion, Dec. 4, 1799. (M. 2904.) 
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but, on the other hand, that the kirk««e88ion ' could by an ac- 
' tion force the council to consent, if they could not show lea- 
^ Bonable grounds of their dissent*^ 

11. Precentors are removable at pleasure.' 

12. The three oflSces of precentor, schoolmaster, and sesaiott 
clerk, are generally in landward parishes held by the same indi«> 
▼idual ; but there is no necessary connexion between them, and 
they may be held by different persons;' nor can a party holding 
one of the offices be compelled to do the duties of any of the 
others, unless, perhaps, in respect of some spedal agreement to 
that effect. Accordingly, in a case where a sum of money had 
been mortified for the purpose of teaching the youth of a parish, 
and reading at ordinary times in the Urk, the interest being di- 
rected to be given to the schoolmaster and read^, who, at the 
date of the grant, was in use likewise to precent, it was found 
that although since the date of the mortification, (200 yean 
ago,) the offices of schoolmaster and precentor had always been 
held by one and the same individual, the schoolmaster was en- 
titled to the interest of the mortified fund, notwithstanding Us 
refusal to precent^ 

•13. From certain observations of Eilkerran, in a case report- 
ed by him,'^ it might be thought that there are no fees appro^ 
priated to the separate office of precentor, unless perhaps in 
special circumstances ;* ^see Dues, 12 ;) and I am not aware 
of any general provision for his remuneration, when the office is 
disjoined from those of sessi<m cleric and schoolmaster.^ In 
practice, however, he generally receives certain fees, and his 
right to these, if suf^ported by Icmg usage, would undoubtedly 
be sustained. 



1 Maglctnit«ofIJiiiiC]igavv^KiA-8tHioq,l>ec. 4^1790. (5 Brawn** 8ii|»p^ 079.) 

SAiiderMn9.Mag«tntMofK]rinnJ],J«i.l8^1779- (M. 8017.) 

> Nisbet ut npra. 

4 Kirk-Senion of Modmail «. BipUne, N«T. 21, 1668. (7 & ana D. 4UI.0 

AMa{p«tnt«8ofE]giii,Dec.4,174a (Bf.791&) 

^ Marquis of Twaddale r. Kirk-S«Mion of ThaSemXmt, (5 Bmwn'a Supp. SOa) 

' In the Second Book of Pollcyt the proriding for p recen to r s Is faclnded among liw 
ebjedi for which the restoration of the patrimooy of the cfaoieh wm Mogh^ chap. % 
sec. 4b It is considered bj some^ that titepayment of the precentor wottM fimn a pro* 
per charge on the one-half of the collections left bj prodamstion, 29th A^g. 1098^ in the 
hands of the kirk*iC8sion. See Poor, lOS. 
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14. The session clerk is not properly a clmrch officer, but it 
may be as well to state the import of the few decisions in r^ard 
to that office, in connexion with the preceding observations, as 
to the offices of beadle and precentor. 

15. The appointment of the session clerk is in the kirk-ses- 
sion, even in towns where the salary is paid by the magistrates,^ 
though a contrary usage might probably affect this matter.' 

16. It was in one case found, in somewhat peculiar circum- 
stances, that session clerks were remoyable on reasonable cause 
only;' but by subsequent decisions, it has been determined that 
unless otherwise provided at their appointment, they are re- 
movable by the kirk-session at pleasure without cause shewn.^ 

17- The session clerk is entitled to various fees on occasions 
of proclamation of banns, registering of baptisms and marriages, 
&c., (see Dues, 12,) and an allowance of a sum for salary 
to him has been sustained as a proper charge on the collections 
at church doors.' 

f 1 Magistrates of Elgin, Dec. 4» 174a (Bi. 1S124.) Nisfaet, Nor. 17, 1773. (M., 
S016.) Kirk-Session of Dundee v. Magistrates, Not. 19, 1761. (6 Bxown*s Snpp. 
699.) 

s It is meBtaoaed ia tke notiee M tsro of tbs cues abow qnoCedy (ft Brown^s 9«pp» 
099,) that in Sdinlwigfa ' there is only one session clerk, and he is named by the nuK 
<gistrates.' 

s Harvie, July 26, 17S6. (M. 18196.) 

« Anderson, Jan. 13, 1779. {M. 80170 DnnsyR» 1777. (5 Brown's Snpp. 600.) 

^ Hamilton, Nov. SS, 1758. (M. 10570.) 
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CHURCHYARDS. 



1. The parish churchyard is, in most particulars, subject to 
the same rules with the area of the church. In landward parishes 
it belongs to the heritors in the same sense as the area of the 
church does, and for the special purpose of interring the dead of 
thar families, and the inhabitants residbg on their properties.^ 
- & Each heritor is entitled to an ezdusive burying-plaoe for 
his fiunily, as he is to an ezclusiye seat in church, which will pass 
as part and pertinent with his laiids.;^.aBd althou^^ in sane. in- 
stances' an apparent sanction has been giren to the notion that 
aburying-place may be separately conyeyed by charter and s»- 
sine, there can be little doubt but that the rule fixed as to the 
church area, would now be considered equaUy dear as to this 
matter, vis. that in general, the right to an area in the church- 
yard is inseparable from the land in the parish, and neces- 
sarily passes to a purchaser with the land itself. 

3. It may perhaps be true that in special circumstances, an 
exclusive right to a burial-place in a churchyard, independent 
of property in the parish, might be recognised, as a similar right 
to a church seat has been reoc^nised, under peculiar drcumstan- 

1 Cumiingluunfli, Dee. 6, 1778. (6 BnnmV Sapp. 416.) Vn, ftc «• fijunny, && 
JaiM6,1888. (6S.&D.No.S30,|>.9l6.) 

• Ibid. Buk. Enk. 8. S. 11. Erakine (1, fi, 18,) nys the painm ii entided to a 
iamilj buryiag-plaoe. 

> See Monteith e. Hope, Feb. 8^ 1686. (4 Braini*t Sopp. 261.) litbgowy Nor. lOv 
1698. (BC.9687.) 
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oes, (9ee infra 7) ^^ Cburclies 64.) This, however, is an 
excepticm froxo the general rule. Perhaps also the proprietor of 
an estate which he sold in different lots, might have the power 
of conveying the family burying-plaoe along with such of the 
lots as he chose.^ 

4. In bui^hs, the same sort of private property which seems 
to be admitted! as to church seats, would prpbably be also re* 
cognised as to burying-placea; but no dedsion appears ever to 
have been pnmounced on this subject, or as to whether the limi- 
tfffipp. mentioned by Erskine, of the right of alienation, tp iqha- 
faitants of the parish, in regard to church seats, would be enfinrced 
as to such burying-places. In the case, however^ of a piece of 
gcojind ^^c^ired by magistrates of a town,, in addition jto thfS) 
proper .churchyard, and by them feued out to individuals inal- 
Ibtnients fof the purpose of interment, there seems no reason for 
^tinguishiijg the feus . thus . i^qiprpd, with .Terence tp tb($. 
rights of inheritance and disposal from any other heritable pro- 
perty, or subjecting it to any conditions not contained in the 
titles granted by the magistrates. 

5. Although, as already mentioned, the property of the church- 
yard belong in the same way as the area of the church to the 
heritors, it has neyer been attempted to divide it and apportion 
die whole among them, as is done with regard to the latter; 
the only exclusive possession on the part of the heritors being of 
their own family buryiog-place. Indeed,, such division would 
in many instances be productive of results so revolting to right 
feeling and decency, that it is very improbable that it woul^ be 
swictioned. The inhabitants of the parish are accordingly en- 
titled to have their dead buried in the churchyard indiscrimin- 
ately as to situation, (except in the private burial-places of the 
heritors,) in such order, and subject to such r^ulations as may 
be adopted by the heritors, or the kirk-session acting for them. 
In the exercise of this power, the heritors will of course pay at- 
tention to the feelings of the inhabitants in allotting the graves 
of the same fiunily in one place; and probably, if without rea- 
sonable cause, they grossly violated these feelings, the court 
would interfere, without however recognising any thing like a 

< UiS^ity KoT. 10^ IS96. (M. 969r.) 
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right of property on the part of the inhabitants, in consequenoe 
of the mere usage of burying in one spot. See infra 9, 10. 

6. The heritors have Uie reguhitbn and management of the 
churchyard ; any one heritor has a title to interfere to pxeyeni 
encroachment ;^ and none but inhabitants and haitors, (or^per- 

I Ur, &C. 0. Ramsay, &c. Jane 6, 1888. (6 S. & D. No. 890^ p. 918.) Hay «. 
TnHiamioo, Dec. 8, 1778. (M. 5148.) In die fbrmcr of tlww cana, tbe Lord Ordi- 
nary, (Cringklick) ifaued the foDowiag valMbk note &— 

**• The Lord Ordinary haaadviaed tbia caae^ and ia of opinion that the pkes o£ th« 
advocator are all and each ill-fbui^ed : 

* ^The first plea is. That the heritora o af ooontry pariah have no right what«w tv 
ngnlate the internal econoiny of the cfawchyard, hot that the power b entirdy adifr 
pariahioners ; and, aeoondly, That every proprietor of a borying^'place in the oooaiiyy 
ia entitled to erect over it auch permanent or temporary structure as he thinka proper* 
In anppotting lihia doctrine, the advocatora nae the words < property,' and ' propcieton,* 
aa attached to the grave in which a pariahioner happeoa to be buried, and rest their 
arguments on the right of a proprietor to defend hia property. All thti appeara to> 
the Lord Ordinary not only new, but totally visionary — inconaistent with principle^ 
and more ao with utility. Every one muat see that the churdiyard must be provided, 
aa well aa the church, by the heritora alone of a country parish ; and oooaequeiitly, both 
must be governed by the same principles of law. The church ia provided for the uae of 
the parish ; but it is welt known that the parishionen, tpta such, have no right what- 
ever to the regulation of it. The area belongs to the heritora for tiie time^— ia 
divided among them according to their valued rants, — and each heritor*a ahara ia aab- 
divided among hia tenanta as he thinks proper, under this provision, that he cannot 
deprive any tenant on his grounds of a seat in the kirk, if there be room for him ; but 
it is in the heritor's power to allot where the seat shall be. Thirdly, It is equally well 
known that no man can aell hia property in a pariah, and retain hia area in the chmdi 
.^or this plain reason, that if he could do so^ the pariahioners might be excluded from 
the church. The sdf-same rules and principles apply to the kirkyard. 

^ There can be no right of properly acquired to the solum of it by an inhafaitaBt 
bnrying in it hia wift^ or any of hia family or conneziona. If a tenant aoqoire that 
right, 80 may the meanest cottager ; and so the whole kirkyard might be held in pro* 
perty by persons living out of the parish, and then would be no burying^fjonnd fer 
the actual inhabitants of the pariah. Every one must know that people are in the habit 
of erecting tombstonca over their relativea, and the courtesy of the country anibra theaa 
to remmn as long as there is no occasion to remove them, even though the fiunily who 
erected such monument is utterly extinct or unknown to the parish. But this is mere 
matter of courtesy, arising out of respect to the dead, and is quite inconsistent with 
the principle of law applicable to such a case; ibr, when occasion calla lor it, old 
graves are opened up to receive new tenants. Heritors of a parish, too^ are a consti- 
tuted authority, recognised by the law of the land. But parishionerB in ^general never 
cm be auch, — ^they cannot be aaaembled to regulate when a penon ahall be boiiad, if 
any dispute ariae on that point, or what apot of the kh^yard ahall be allotted for the 
pnrpoae. This is commonly done by the kirk-session, as a body having the delegated 
authority of the heritors, both permanent bodiea ; but if the doctrine of the advoca- 
tora were to be listened to» that the parishioners alone have the regulation of the ex- 
ternal economy of the kirkyard, it would lead to utter confusion and riot. The 
government woukl be vested in persons residing in the parish for a month or a 
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-sons baTing right to priyate burying grounds,) are entftled to 
•bury their dead in the churchyard irithout their consent.* 

7* At one time kirk sessions seem to have assumed the power 
not only of regulating the interment of bodies m the churchyard, 
-but of granting permanent rights of sepulture. As to this last 
matter, it is clear they have no power ; and it would rather ap- 
-pear, that except in so far as they are tacitly or expressly au- 
thorised by the heritors, they have no right to interfere at att 
with the regulation of the cburdiyard, any more than with the 
-disposal of the area of the church. (See Churches, 7^.) Where 
audh grants, however, have been followed by forty years^ pos^ 
session, they would probably be supported by the court' 

day, and leanng it for vrer withoat a reyiMcn tatiTe in thdr place ; when, if an heritor 
leares a parish, a snccessor immediately succeeds him in the same rig;ht that he held. 
-No sndi democracy can exist. Prom these premises it fallows, that the Tery hase of 
ihe adYoeatora* plea is bad. Tbete is no andi things as a rigiit of property Tested in 
. any parishioner in the solam «f the kirii^fard, by the sepohore of sny of his family. 
He certainly has a right to protect the repose of his departed rdative ; bat as to erect- 
ing a tent or other bnildiog in the chnrchyard, lisr watching the rest of the dead, 
then can be no sudi tight, otherwise every other person wodd have the same right, 
and the whole might be covered with tents. If danger from resnrrection-men arisen 
the people ought to apply to the heritors and ]urk.«ession to assist them, who will not 
lUl to aflbtd protection; and accordingly, in this case, the respondents have offered 
to give a piece of ground for erecting on it a watch-tower, snilifliflat for the porpOM^ 
instead of suffering a moveable tent to be dragged from place to place over the renmins 
of the bodies intened in the churchyard, or other tents to be erected on graves at the 
expense of the pariihionert. 

** The adrocaton' next plea is, that the kirlr seiBinn haye no jorisdaction or supers 
intendance whatever oyer the churchyard ; but this has ahready been alluded to in what 
has been observed in the case of the heritors. 

^ Tlie remainnig plea of the advocators*, is that the two respondents have no power 
to act, in this instance^ vrithout tho anthority of the whole body of the heritofs of tlie 
parish ; and, to the Lord Ordinary, this is equally iU-founded as all the rest Thero 
is, in his opimon, a great and manifest distinction between the right to do any thing, 
and the ri^ to prevent. The two respondents would not have right to make any 
alteration or innovation upon the churdi or churchyard, witlwut the oonsoat of the 
other heritors. If they yentured to do so, any one of the other heritors might prevent 
them ; and this arises out of the rule of law, that in a subject common to a number, 
■otlnag can be done to aher it witliont the commnn consent. It therefore fellows^ 
indispntahly, that if the managenent of the churchyard be in the heritors, or in them 
and tlie lurk-session, (no matter which, for the argument in this case,) the respon- 
dents, as heritora, aro entitled to stop every alteration, innovation, or intrusion, till the 
-comoMNi consent shall be obtained.*' 

1 Cunningham, Dec 5, 1778. (6 Brown's Supp. 415.) 

* See cMe of North Leith, Nov. 17, 1812, mentianed in Qavio, June 2, 1811 ( F. C.) 
The question here related to a church seat, but the principle applies more strongly Id a 
burying-plsce. See slso Churches, 64. 
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& As part of Ae i^ulation of the chuichyavd, die Ueiilera 
must huTe the right to gnmt or refuse permisskm to jdace toiiil>> 
stones oyer the graves, and to detomine the manner sA which 
they shall be i^aoed, as upright or flat ; and it ean'teaxcely be 
doubted, that if necessary, the heritors might cause such grav^ 
stones to be removed*^ 

9* By mere use of burying their dead, fiunilies inhabitingthe 
parish acquire no right in the churdiyaxd at all of th^ natuie 
of property.* From condderations of debency'add jiroper ie^ 
ing, they knight,' however, be held entitled to have all the mend*- 
hers of their fiunily buried in one spot, so long as diey continued 
to be inhabitants of ihe parish, tind even {Perhaps to hare the 
bodies of others excluded, provided this was not inconnstent 
with the general convenience of the parish, and ffie pitiper re- 
gulation of the churchyard ; but on this point there are no de> 
dsions of the court ; and the general principle certainly is, thai 
the disposal of these matters should be left tp the discretion ctf 
the heriton, or of the kirk-session as exercising their authority. 

10. Certain rights, however, do arise to fkmilies, from tht 
mere drcumstande of the bo<£es of their deceased members 1>eing 
interred in the churdiyard. Thus, they are certainly entitled to 
protect the graves of their teIat{ye8,'from violation, 6i w«nton 
and unnecessary molestation, subject, however, to ihe regul 
lation of the heritors, as to the manner of doing so ;^ and when 
the removal of such remuns becomes necessary, ihef are en- 
titled to insist that it be done with decency, and to have conu 
plete indemnification by having them properly interred in an- 
other part of the churchyard.* How f^ the friends of iridividliab 
interred in a churchyard, or heritors might be entitled to ojppose 
the enlargement or rebuilding of a churdi, because it i nter fete d 
with the graves of their relations, or the family burying-plai^' of 
the heritor, has never been the subject oif disciission. If sucn 
interference could be avoided, the court certamly would not 
sancdon any plan wBch was tb diuse the disturbance of graves'; 
but where this was absolutely necessary, these private rights 
and feeUugs would probably be obliged to ^ve way to the 

' Ure» Ice. mi n^ra, Cumuogbiin ut nspra, * Une vt ntpra. 

* Urc^ ftc til wupnu 

« Wilson, &c V. OglWie^ &c. December 16, 1809. (ConneU's Supplemenf, S&.) 
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genenl interests tf the parish, fixU indemnificfttioii, however, 
being given to the proprietor of prhrate bnrying-places, by a^ 
signmg to heritors a new piece of ground of equal dimenskma, 
and taking every precaution ko violate as little as possible Uie 
feelingB of relatives, by 4ie decent removal of remains to other 
graves. 

11. If bodies have been lawfully Inteired in ground used for 
the time as a churchyard, but which' afterwards becomes tSbe 
private g t Op ert y of an individual, the near relatives of the per- 
sons who have b^en buried there, or at least didr descendanfar, 
may insist en having the space endosed, so as to be protected 
ftom an other uses, and on being pennitted to visit it at reason- 
abk times.^ 

12.' A question latdy arose as to a right to a burying-ground 
not in a commcMi churchyard, finmded on possession fbr fifty 
y^ears, consequetit on a grant from parties who were not proprie^ 
tors of the grduud. The ma^strates of Arbroath held a grant 
from ihe crown, of certain yards acyoining the old Abbey of Ar- 
broath, but not including the abbey itself, which was in ruins, 
and within the wallis of which, it had been the practice tat indi- 
viduals to int^ their dead fiir about 150 years: In I77O, how- 
ever, they granted to Ochterlony rf Gruynd, a feu of a' certain 
space within the nave of the abbey, for a buiying-ground. Nd 
faifeftment was taken on this grant ; bul from that period, Odi- 
terlony^s fkmily had been in use of burying their dead in thi^ 
spot of ground, (which consisted, in fact, of earth and rubbish 
gradually collected to the depth often or twelve feet above t)i^ 
proper pavement of the abbey,) and they had etfdosed it with ^ 
wall. In 1814, die (MScers of the CroWn proposed to clear tfway 
ihe nlbbish, which disfigured* the ruinsj and with thisiriew they 
tequiled Ochteifony to remove his wall, offering at the samtf 
lime to re-inter the remains of his relatives under the pavement 
when ihe rubbish was removed, and like^rise to dlow his fkmily 
to bury their dead there in fbture. This* Ochteriony refitted; 
Imd contended that a right of sepulture did not'require infefk- 
ment to complete it, and that his long possession of the burying^ 

lEvIofManiSflUix. Wright, May 17, 1824,111 House of Lodlfc (SShewVAp- 
pmk, 1S4.) 8m alio impiMd rewrraUon in (MEcen of State a. OefateAoBf, Jsm t7» 
1828. (8 8. a D. 497.) 
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place add ub6 of it as such, was suflicieiit to entitle him to pr». 
tect it firom yiolation, and to inter his dead there in time to 
come. On this, an action of declarator of the crown^s right and 
title was brought by the Officers of State, — The Lord Ordinary, 
(Lord Cringletie) ' in respect there is a radical title in the 

< crown, to the Abbey of Aberbrothock ; that the only title 
' which the magistrates of Aberbrothock have to any part of 
' the precincts or ground attached to that building, is by grant 

< firom the crown ; that the only right that the representer 
^ (Ochterlony) has, is by grant firom said magistrates ; and 

< that the subject of the grant is within the naye of the abbqr, 

* which was not conveyed to them, and which of course they had 
^ no right to conyey to the representer ; that the representer 

* camiot plead prescription, owing to his having no infeftment 

< sufficiently old to be the foundation thereof, nor indeed any 

* sasine at all, so far as he has yet made to appear. And, 
^ lastly, that the small space claimed by him is no part of a 

* churchyard ; and it is even said by the respondents, (Officers 
' of State,) that the representer is not an heritor in the parish of 

* Aberbrothock,^ found, ^ that the officers of the crown are en* 
' titled to inquire into the extent of the grant by the crown, 

* and that the representer, whose only title is dependent on that 
' grant, is not entitled to found on the r^ht of Mr. Maule, 

< firom whom he derives no right ; and that he (Ochterlony) has 

* no title to the burying-ground ; and ordained him to remove 
^ thevefirom, and to take away his wall surrounding it.^ Against 
this interlocutor, Ocht^Iony gave in a reclaiming petition, in 
their answers to which, the Officers of State again stated, that 
they were wflling to re-inter the remains below the pavement, 
and to allow Ochterlcmy'^s fiunily to bury there in future ; and 
the court, * in respect of the answers,^ adhered.^ From this 
judgment of the court, it does not ejuictly appear whether they 
meant to recognise the right of Ochterlony to a burial-place in 
time to come ; but firom the statement of the opinion of the 
judges in the report of the case, it would seem that they cmly 
considered Ochterlony entitled, as maUer of ngfUy to have 
the remains re-interred under the pavement ; and in the House 

i(MBeenofSftate«uOebtcrkNix, Jiim27, 1823. (2 & Ic D. No. 41S» p. 437,) and in 
HoQM of Lords, June 21, ias& (1 WUmo and Shtw, 53S.) 
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of Lords, where tbe judgment was affirmed, no countenance 
seems to have been given to any right on the part of Ochter* 
lony, to inter there in future/ 

13. ' By the Roman law,^ observes Mr. Erskine,' ' every 
place where one buried his dead became rea religioaa, and 
was for ever after exempted from commerce. With us, though 
every man is at liberty to bury his dead within his own pro- 
perty, such burying-place continues to be Juris privaHi and 
so passes in a sale to the purchaser as part of the lands within 
which it lies. As for our common burying-places, decency 
requires that these, when they are no longer to continue such, 
should be sequestrated from the ordinary uses of property, till 
the remains of the bodies there interred shall have returned 
to their original dust."* 

14. It not unfrequently happens in practice, that the original 
churchyard of a parish is excambed for another piece of groimd 
to be used as such, and so becomes the private property of an 
individual. In a case of this kind, it cannot be doubted but 
that the principle mentioned by Erskine in the above quotation, 
would be enforced, at the instance of any parties whose near re- 
latives were interred in the original buiying-ground.' 

15. The statute 1597> <^* 232, ordains, ' that all parochiners 
' of every paroch kirk within this realme, build and repaire the 
^ kirk-zaird dykes of their awin paroch kirk, with stane and 
< morture, to the bight of twa elnes, and to make sufficient stiles 
f and entresse in the saidis dykes, to pass to the kirk and kirk- 
f zaiid thereof; and ordainis the Lordes of the Sessione to di* 
* rect and give letters and charges thereupon, in forme as effeirs.^ 
. The burden here laid on the ^ parishioners^ must of course be 

^ The resuli of the judgment of the House of Lords Mems accurately given in the 
statement of the reporter in the ruhric of the report, as ibUowa : — <* A party who hadt 
for more than fiirty years, made use of part of the interior of an abbey belonging to the 
crown, as a family borial-place, in virtue of a disposition flowing a non domno, bat 
whieh WHS not followed with sasine, held affirming the judgment of the Court of Ses- 
sion, — That he was not entitled to a prescriptive right, or to prevent the oflBcers of 
state from taking possession of the ground, removing a wall, and clearing away rubbish, 
they oonscnting to inter on the spot the remains of the dead found there.** 

> 2, 1, 8. 

' It was indeed enforced in circumstances less favourable than those of a proper churchy 
yard, in the case of the Earl of Mansfield v, Wright, May 17> 1824, in House of Lords. 
(S Shaw*s Appeab, 104.) 

£ 
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borne by the ^ heritors,'^ and according to tbe same rules wbicb 
regulate the burden of building and repairing the church. This 
statute gives no jurisdiction to presbyteries rdative to the church- 
yard walls ; but in practice they have long exercised such a jur- 
isdiction, and it can scarcely be doubted but that they would 
now be supported by the eourt in doing so. 

16. If, in consequence of the increased p<^ulati<»i of a pa- 
rish, the churchyard should become too small, it has be^i ques- 
tioned whether the heritors be bound to provide additional 
ground. The only case where this question has been raised is 
that of Greenock.^ There, in consequence of an increase in 
the population of Greenock, a burgh of barony, situated in 
a landward parish of considerable extent, the churchyard became 
totally inadequate. Mr. Shaw Stewart, the principal heritor, 
was willing to provide a piece of ground for this purpose ; but 
parties differed as to the price to be paid for it^ by whom the 
expense was to be borne, and some other matters. 

The magistrates on this Inroi^ht an action against him and 
the other heritors, to have him ordained to make an addition to 
the churchyard, and the other heritors ordained to relieve him 
of a proportionable share of the value. The court seemed to 
be unanimous in holding that an additional burying-gxoond 
must be provided by the heritors of a parish when the original 
churchyard becomes insufficient ; but there was some difference 
of opinion as to the manner in which the burden ought ta be 
apportioned. — The Lord Ordinary (Lord Auchinleck) found, 
' That providing burial-ground is a burden which nature, hnr, 
' and reason lays upon the heritors of every parish, and that the 

* person whose ground is taken is entitled to have the value re- 
^ funded to him by the several heritors conform to their valuations, 
' he himself bearing his own proportion thereof.^ The heritors 
having reclaimed agabst this interlocutor, the court so fin vj^ 
ried it as to find, * that the heritors of the parish are bound fe 
' furnish ground for the churchyard of the parish, sufficient and 

* properly situate for that purpose ; and that the heritor famish^ 
^ ing the ground is entitled to be indemnified by the other her^ 



1 Mi«:istntM of Graoiock v. Shaw Stewirt, July 4» 1777- (T, C M, mad t^ w*. 
Kirkyard, 2.) See abo 6 Browa'a Supp. il4, Hailes, 750, and SvriatooV Appeals, 1 L 



CHVUCHTAftDS. &J 

* itots, Afid by the community of Greenock, in proportion to the 
' iimnbef ot ezaminAble persons in the eommnnity, and on the 
^ estates of the heritors.^ 

The inteilocator aboVe quoted, however, was again brought 
ufidef review of the court, by a reclaiming petition on the part 
of the magistrates, who complained of tins rule adopted, of 
laying the burden of relief upon the heritors and eonmunity 
according to the population.' To tins petition answers were 
giren in ; but before the cause came again to be advised, the 
kiiic-session of the new or middle parish of Greenock, (who were 
no parties to the cause,) gave in an offer to take in feu a certain 
acre of ground which was in lease at the thne, at a feu duty of 
L.3, 6s. 8d« per annum, they ako paying a fine of 160 guineas. 
The court considering this to be a reasonable offer, without de- 
cking on the petition and answers, at once ordained Mr. Shaw 
Stewart to grant a feu to the kirk'se^sion on the terms proposed. 
Mr. Shaw Stewart then took an appeal, and one of his reasons 
was founded on the irregularity of the procedure without the pro* 
per parties, and in givmg decree in favonr of the kirk^session, who 
were no parties to the suit. The House of Lords, (4th March, 
1779)) ordered and adfadged, ' that the mterlecutors complain- 

* ed of be reversed, without prejudice to die pursuers,' (respon* 

* dents to this appeal,) insisting upon their titles and claims, 

* either by adding {m)per parties to the present snmmons and 

* stiit, or by raising or commencing a new summons or suit, 

* bringing aU proper parties before the Court of Session, and 

* thereupon to proceed as they flliall be advised.^* 

> It miiil hen be kept in Tiew, that tbis jud^fmeot ww pronoDtteed willukiafeir yean 
of ab esse of Criefl^ wbere the eoart, in regard to a new ehuvebv in a parish eonalitiii; 
peptif of a town, asd ia part ola bndward distriet, held that the buntra miiit be bom 
bjr the cooimnDity of the town and the landward diatrict, m proportion to the leapectiva 
population in each, and a considerable period before the dedaion of the Rona^ of Lorda, 
itft&eeateof Peterhead, whIiBh altered that nde^ and fiMd tfial Ike fttrden flUiat ha 
borne by die whole parish aoeoiding to the real rent ; and ao it may now be aasantad* 
that if the harden of providj]:^ additional borying 'fronnd lies on the heritors at all, ift 
nsttatBsr borne by then and the community of a town sitballBd in die pnriA,6r ti»>pn^ 
priewn of houses dieRin, in propoiHoA tn tfte reaf i«nt of fatMl and hooMsiivths- 
parish. 

* No abtiea of this sabasqiient p ttws dui e appean in ether of the report! of Iba 
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This reversal though merely on a point of form, prevents the 
first judgment of the court here firom being reodved aa an au- 
thoritative determination of the point ; but there are certainly 
strong grounds on which to support that judgment ; although, 
at the same time, the strict interpretation the court have lately 
put on the obligations of heiitbrs, in regard to churches, may 
justly lead to a doubt, how far they would impose on them a 
burden, nowhere laid on than by act of Parliament. 

The claim when made must be laid against the whole her- 
itors, and not agunst that individual whose ground is wished to 
be taken.^ 

' 17- According to an old decision^' it would seem that the 
grass of the churchyard was held to belong to the parish, and that 
it might be set by them, * for a duty to be applied ad pioa u^uaJ" 
It is now settled, however, that the minister of the parish has 
right to the grass in the churchyard ;' but he cannot place cat- 
tle in it to pasture, that being an outrage on decency*^ He 
is merely entitled to cut the grass; and in one case, where cat- 
tle had- actually been allowed to pasture in the churchyard on 
an agreement for rent, it was found that the rent which might 
be held to be due, should, in the first place, be applied to the 
erection of a wall round the churchyard, but that the surplus 
might, with the approbation of the heritors, be applied for be^ 
hoof of the minister, who in future it was declared should de- 
rive no benefit from it, * except what may arise from the use of 
' the. mown herbage that grows thereon*^' . This privily of the 
minbter cannot be taken into account in estimating the extent 
of his grass glebe«^ 

18. Sir Geoige Mackenzie, in his observations on the act 
15979 c. 232^ puts the question ' to whom a coal found in a 
' churchyard, or trees growing there will belong, whether to the 
< factor, the poor» or the patron, or if the trees will belong to 



.1 The dixeeting the aetion primarily agaimt the indiTidnal heritor whoee 8;nMind 
WBi^nihed ibr, Mems to have beeo one of the irregularities in the caae of Gcceoock. 

s Baaa v. Yonng, July 85, 1609. (Bi. 8019.) 

^ Forbes, p. 816. Bank, iL 8. 194 Spenoe v. Darling and Hall, Dec 1> 1808. 
(Connell*8 Snpp. 95.) 

« Hay «. WiUiamaon, Dec 8, 1778. (M. 6148.) Spence ut tupnu 

* SpeaoB Mt 99^pra. 

« Beatoon v. Dallas, Feb. S, 1784 (Elchies v. Glebe, 1.) 
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* the minister ?^ To this, Forbes, (p. 215,) answers : The min- 
ister * cannot cat the trees growing there, though there is ac- 
^tion competent to him against -those who do cut them. If 

* there should be a cod found in the churchyard, I think the 
^ same could not be wrought by the minister, or the patron, or 
^ yet by the heritors. Seeing that would not only spoil the or- 
' nament of the churchyard, but invert theuaeon% which can 

* no more be done than it can be sold. Now churchyards, or 
^ places destinated for bxuying, are not in commercio ; and so 
*• can neither be feued nor set in tack.'' Mr. Tait, in his collec- 
tion of cases, o. Churchyard, with reference to this subject, has 
the following obserration :•*— ^ It is said that there is a decision of 
^ the Court of Session, finding that ^e trees in a churchyard 

* belong to the heritors. But I cannot find any such collected.** 

From the opinions that have of late been expressed by 
the court, with reference to churchyards, it is highly proba- 
ble that the heritors would be held entitled to cut down the 
trees in a churchyard, subject to a proper control on the part 
of the court as to the propriety of doing so,^ the value of the 
trees being also applied to some such parochial purpose as the 
repairing of the church or churchyard wall ; and if coal could 
be worked (which might often be the case) without interfering 
in any way with the surface, or the proper and decent use of 
the churchyard, as such, it would probably be held, that the 
hmtors might dispose of the cod under it, the profits being ap- 
plied to some permanent parochial purpose. 

19. By acts 1503, c. 83, and 1579, c. 70, it was declared 
illegal to hold fairs or markets, either within the church or 
in the churchyard. Sir George Mackenzie states that these 
statutes were not in observance in his time ; but there can be 
little doubt that the prohibition contained in them would be 
enforced in the present day, independently of the statutes, on the 
ground that such proceedings would be a gross outrage on 
common decency. 

1 LordHules, in the otfe of Greenock, Jaly 4, 1777, (758) obaerreB, 'There is no 
* donbi thnt the churchywd bekmgs to the heriton, sol^ to the single horden of 
' interring the dnd. The graisof it is theirs, and the trees planted m the church- 
' jnid are theirs.* 

* OhserTBtions on these statutes, pp. 115, IIS. 
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20. Although the eomioissioiieri of teindfl «io in uie, m 
fbnnerly meiitioned«i to decern in the transportation of diurches 
to a different part of a pariah, or on the union of two pariahoB, 
they haye no power to remoye die churchyard ;' and, aeoord- 
iB^y, in the union of parishes, they haye constantly kept up 
separately the churchyards of the conjoined parishes** 

As to the light of burying in dhu^ehes, seeChurches. As to 
Mortcbth-duei^ see Dues. 
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I Mtttlrad «. May« &e. (mbo of Tniiooiatij,) Jolj 86^ 17W; (Hail« 169, ab* 
I— itionad in ComwU on Parishes, pb 837*} 

* East Csldorand Kirknswton, 17M-1, (ConneH on Pteishas, p, 167.) liff aniBsp. 
xia, 1751^ (ibid. p. 160.) Swintoo and Simpriin, 1761, (iUd. p. I79L) In the case of 
Kirknewtonand Bast Calder above quoted, the sitnatiao of thechnrch, for the united |»* 
rish, was dtibnnt from that of any of the fiinner edifices ; and the oooil aooovdiaglj, 
frUle thsj kept up the dinreh jards of both pariiha% ibond * that no boryingi-plaGa is 
' BMHWj it tht OBV flharch to ha craotad.' 
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L Vabioub dues ore payable on oocarionB of mairiages, bap* 
tisins, registering of births, &c. and the like^ to the session- 
clerk, precentor, or beadle, or for behoof of the poor, as die case 
maybe^ as to which the only rule that can be laid down is, diat, 
bodi as to the exaction and appropriation, they fidl to be rqgulat- 
ed by the immemorial usage of each partkidar parish. 

& A kirk-session cannot enact the payment of newfees not 
sanctioned by such ussge ; nor can they increase the amount 
of such as are exigible by custom.^ 

& Dues exigible on occasions of marriage or baptism, are lev- 
iable equally ttom dissenters who haye their marriages and bap- 
tisms celebrated by their own ministers, as from those who haye 
these ceremonies performed by the parish clergyman, and so a- 
ymil themsehres of the serrices of the officer, in respect of which, 
the fees may be considered payaUe.* 

4. It would seem that die dues on marriages and baptisms, 
performed by clergymen of the established church, are leviable 
in the parish where the corresponding service is rendered, and 
not in that where the pardes reside ; it may be doubted, how- 
ever, whether it would follow from this, that they should be paid 
by dissenters in the parish where the ceremony was performed^ 
and not in that where they were domiciled. 

5. In the cases where dissenters have been found Uable in 

I B«ffridge, June S6, I'M. (M.0O14.) 
•Ibid, nd OM of Falkirk, tlwre dl p. 
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these dues, they had the ceremonies of marriage and biqptism 
actually performed to them, though not by the clergyman of the 
parish ; but I am not aware of any casein which has been sanc- 
tioned the exaction of dues for proclamation of banns, firom par- 
ties who haye contracted dandestine marriages, without procla- 
mation, or of dues for marriage, where contracted by a ample 
declaration before a magistrate, or in presence of witnesses. 

6. Dues for registering births, marriages, and deaths, can of 
course only be exacted where the registry is made. 

7- Kirk-sessions, by immemorial usage, may acquire the ez- 
dusive right of letting out mortdoths to hire within the parish,^ 
and of charging certain dues therefor, which are generally ap- 
propriated to the use of the poor. 

8. Corporations may, by similar usage, acquire a joint right to 
let out mortdoths for hire;* but except where such a right has 
been so acquired, no individual nor association can let out mort- 
dothsHo the prejudice of the Idrk-session^s privilege.' 

9. Private individuals may, no doubt, use mortdedis be- 
longing to themsdves ; but they cannot lend them out to others 
even gratoitoudy ;^ nor, it ahould seem, can a number of indi- 
viduals subscribe for the purchase of a mortdoth for their joint 
use, although nothing be charged to each individual on the oo^ 
casion of its being required, as thb would effect an evasion of 
the privilege of the kirk-session ; and so it appears to have been 
held in the case of Kilwinnuig, idthough the interlocutor is cer- 
tainly not very dearly acpressed.' 

10. In the case of Tumbull, the court held, that when mort- 
doths bdonging to parties not entitled to lend them out, are 
used, the kirk-session are entitled to the ordinaiy dues as if 
thdrs had been employed; but it does not very cleariy appear 
firom the interlocutor, whether they would be entitled to 



1 Tnrnlmll, Auf^. 11^ 175S, (Bf. 8018 ;) and Kilwiiiiiiiig, 1718, there dted. 

• Dmnftiai, Feb. 18, 1788, (M. 8018.) > TnmbnU mi KflwiniiBS, «« 

< Ibid. The Lardg found, * That ib> kiA wmmtm have the aolb right of keepjagaad 

^ letting for hire, for the lue of the poor, mortdoths within the bonnds of the perish ; 

^ and that the defenders,* (a congregation of secedera,} ^ have no right to keq> nort- 

* clotha, and give the aame out to hire, or eren lend Che aarae gratnitonaly, for buying 

' any of the dead within the said pariah, with certification, that thej shall be aoooont- 

able to the kirk-aesaion, for the ordinaiy does of their moiicloths in the like caaea.* 

^ Found, < That the kirk-aession of Kilwinning, have the sole power of lending oat of 



DUES. 73 

these from the party using, or firom the party lending such 
mortcloth. They ifould probably be aUowed to have recourse 
against either. 

11. The appropriation of fees will generally, as already men- 
tioned, fidl to be regulated by usage ; but this cannot afford a 
rule when two offices, as session clerk and precentor for in- 
stance, which have been held jointly for time immemorial, come 
to be separated. In such cases, the appropriation of the fees in 
use to be paid to the person holding both offices, must depend 
on the objects for which they are paid. 

12. In a case where the right to the fees on baptisms and 
marriages, was disputed between the session clerk and precen^ 
tor, but where the latter gave up his claim as hopeless, before 
any decision was pronounced, it is observed in the report by 
'Kilkerran — ^ It is thought clear, on the following considerations, 
that they bekmg of right to the session derk. Ifno, As to 
baptisms, what is paid on that account, is for obtaining the kirk- 
session^s order for baptism, and recording it, with which the 
precentor hath nothing to do. 2(fo, As to marriages, what is 
paid for these, is in the same way paid for obtaining the order of 
tlie kirk-session for the marriage, and recording it ; and ofboth the 
session clerk gives the extracts. Sfjo, It is not to the precentor 
but the session clerk that parties ^ve up their names in order 
to marriage. 4to, It b the session derk, and not the precen- 
tor, who certifies the proclamation of banns to have been made, 
and that there is no objection. Bto, A precentor is member of 
no court, whereas a session clerk is a derk of court, makes 
minutes, keeps records of the session'^s proceedings in whatever 
fidls within their cognizance; and particularly, the session being 
yadge in the first instance of the objections to marriage, the re- 
cord of said proceedings is kept by the session clerk ; and lastly. 



* mortdoUifl upon Ure^ for the benefit of the poor, and that the poor of the said pariah 
' htm right Id the meiie^ taimof; from lendioj^ of mortclotha upon hire whfain the aaid 

* pariah^ and aiek like that the ktrk-aeMioo there hath the aole right to admhuatrate the 

* 8aiiie» kui prgudice tO'pnvaUpenonato nuJce uae qftkeir own mortchAt belonging to 

* tkeaudvea ; and decerned the defenders, (tlie trades of Kilwinning,) to forbear udng 

* mortdaika cf their own, or lending ont the same for money, or otherwise to others, 

* through the add parish, or any part thereof, m time coming ; hat pr^dioe always to 
< priYate penoos to make uae of tbalr own mortcloths belonging tothemtelvet^ as said is.* 
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the penalty in use to be consigned before macriage^ is consigned 
in hands cf the session derk.^^ 

13. It may perhaps be doubted if these obsenrations are, in 
eyery respect, correct. In practice, precentors, diough not 
holding the office of session derk, are in use to reoeiye certain 
fees, as on the prodamation of banns; and, in parishes where 
the offices had previously been hdd by the same peraon, the 
precentor might, on their separation, be hdd entitled, to a share 
at least, of the fees in use to be paid to the person holding both 
offices. The fees in usetobepaid to the person holding die of- 
fices of beadle and session officer, for marriages and baptism, 
would probably be held to fidl, on a separatiim of offices, to the 
beadle, in consideration of whose attendance and services they 
are payable. See Church Officers. 

14. It was in one case found that the dues for ringing <Mf 
bells at funerals, and burying in the church, as they bdong 
not to the poor, should be applied to the reparation of the 
church.* 

15. Besides the proper dues on marriages, && kirk-sessions, 
are, in some parishes, in use to exact fines firom persons convicted 
of breaches of church disdpline. Such individuals may, if they 
please, pay the fines in commutation of church censures, at 
other spiritual infliction ; but kirk-sessions have no power to 
impose fines for offences of this nature, and could not enforce 
payment of them. 

16. Where a minister had, during a vacancy in the office of 
session derk, received the dues on proclamation of banns and 
registration of births, and the heritors had brought an action 
against him, for repetition of a share appropriated by usage to 
the benefit of the poor, before the Justice-of-peace small^debt 
court, (the amount being under L.5,) the Court of Session re- 
fused a bill of suspension of the justices'* decree against him, 
holding such action competent in the small debt court, and the 
decree €£ the justices consequentiy final on the merits.' 

> Magistrates 'of Elgin, Dec. 4, 1740, (M. 791ft.) It ii said to hare been fiwii^ 
in one eaae^ that these fees went to the precentor, but on account of special drconfr- 
•tanoes, which do not appear from the incidental mention of the case. (5 Brown*s Sup- 



* MoBtme, Jolj t, 1790, (M. 7015.) ' Hanultoo, Dec. 5, 1797, (M. 7630.) 
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CHAPTER I. 



INTBODUCXOBY. 



1, CoKSBWKNT on th« BefoimBtion, the parochial clergy in 
poi BQflD ioii of benefices, foUowmg the example of the higher eo- 
defflaatiaij in veiy many instances granted fens or long tacks of 
their manses and glebes to their relations and confidents,^ so that 
en the establishment of the reformed religion, the ministers found 
the parochial manses occupied by persons deriving right firom 
the fiirmer popish parsons ; and although manses and four acres 
of glebe were excepted firom the general annexation of church 
lands to the Crown by the act 15879 c. 29, it was a loi^ pe- 
riod after the Reformation before the deigy were sofiiciently 
provided for in these respects. 

S. The first step towards this provision was by a prior act, 
that of 1563, c. 7^- Complaints of the want of glebes or dwel- 
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lings for the clergy having been made by the General Assem- 
bly of 1562 to the ' higher powers' ^ this Act of Parliament was 
passed in the following year, prohibiting parsons, &c., firom fell- 
ing or setting in long tacks in time to come, any of their manses 
and glebes, without the special consent of the Queen in writ- 
ing ; and declaring that whether the glebes and manses had 
been set in feu or tack, or not, the ministers appointed to churches 
should have the principal manse of the parson or vicar, or as 
much thereof as should be found sufficient; or else that a rea- 
sonable and sufficient house ' should be built beside the kirk' 
by the parson or vicar, or by those having right to the manse in 
tack or feu ; ' and further, sa meikle land to be annexed to the 

* saidis dwelling places of them that servis and ministeris at the 

* kirk as sail be hereafter with gude advisement appoynted/ 

3. In the subsequent statute 1572, c. 48, it is stated, with re- 
ference to this act of 1563, that ^ na gude execution has foUow. 

< ed thereupon in time by past, as being in divers pairtes doubt- 
^ ful and uncertaine.' It is therefore enacted, < that the manses 

* outher perteining to the person or vicar maist ewest to the 
' kirk, and maist commodious for dwelling, perteines and sail 
^ perteine to the minister or reader serving at the samin kirk, 

* together with four acres of land of the glebe at least, lyand 

* contigu^ or maist ewest to the said manse, gif there be sa mei- 
' Ue, and failzing thereof sa meikle as there is, to be marked and 

< espedallie designed be the archbischop, bischop, superintendent, 

* or commissioner of the diocese or province, the time of their 

* nixt visitation, be the advice of ony twa of the miust honest 
' and godlie of the parochiners quhUkes he sid require, (not be- 

* ing possessoures of the said manses or glebes themselves,) to 

* joyne with him in execution hereof, whither the saidis manses 

* and glebes be set in feu or takkes of befoir or not.' The sta- 
tute further directs letters of homing to be issued on the desig- 
nation of the archbishop, &c., upon the supplication of the mi- 
nister or reader, for removing the possessors of such manses and 
glebes, and prohibits incumbents from alienating or setting in 
tacks, to the prejudice of their successors, their manses or glebes 
in time to come, ^ bot the samin to remaine alwayes free to the 

1 Bulk ofthe Unimsal Kirk, p. 12. 
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^ use and easement of nk as sail be admitted to serve and minis- 
*. ter at the said kirks.* An option was however allowed to the 
liidders of such feus or tacks who had erected buildings on the 
ground, to furnish the minister with another manse as near the 
church, and as good as the proper manse was at the date of the 
feu or tack. 

4. As this act had reference only to the case where manses 
and glebes previously existed, and did not extend to such cathe- 
dral and abbey churchei^ as had no manse or glebe attached to 
them, it was provided by the statute 1593, c. 118, (passed on 
the supplication of the General Assembly,) that the former acts 
^ anent manses and glebes, sail be understand and extended to 
^ all abbayes and cathedrall kirkes within this realme quhair na 
^ nther manse nor glebe perteinu^ to parson or vicar was of be- 
^.fose, swa that the ministers presently admitted, or quhilkis 

* hereafter sail happen to be admitted to the office and cure of 
' the ministry within the said kirk, sail have ane sufficient manse 
^ and dwelling place within the precinct of the abbey quhair he 

< serves,^ togidder with four acres of land of tl^ best and maist 

< commodious lyand contigue and maist ewest to the manse quhilk 
^ perteinis, or in ony time of before perteined to the said abbay,* 

* or ony member thereof; quhidder the samine land lye within 
^ the said precinct, or without the same, gif there be sa meikle aa 
^ may extende to the quantity of four acres;* — ^ with spedall prv>- 
' vision, that it sail be in the opdon of the abbotes, priores, and 
^ utheris prelates and persons quhatsumever, fewares of the saids 
^ cathedrall and abbaie places, adier to grant ane manse to the 

< mimster within the product of their place, or else ane sufficiept 

* manse lyand als ewest and commodious to the paroche kirk.* 

5. Under the statutes down to this period, it rather appears 
ihat it was only competent to design the four acres out of what 
had been previously glebe lands, or lands which had belonged 
to an abbey or any member thereof,' and that in the same way, 

> A WH - ^h Um woiA ' oilbadnl* is omitted in this part of the statate, there can be m 
doobt but that the act applied in all its parti to cathedral churcfaea as well aa abbeja. 

* Anoppoaite view in taken by Erakine^ who eeens to oonsidery that under the ata- 
tntea alreadj quoted, the glebe might have been designed from any lands, whether tem- 
poral or church lands, and that it was only by the sabsequent statutes 1593, c. 165, and 
1606^ c. 7, that the designation of glebes was restricted to church kmds. See Ersk. 2, 10, 
59. TbeTicwwhichI have TeBtnied to aobiE it in the text, seems to follow frontheYery 
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there was no power of designing « manse, nitos liieie was one 
previously existing on the precinct of an abbey, or cathedral, 
part of which might be apiMropriated to this purpose, except on- 
ly when the feuar or tacksman of the manse, catfaednd, or abbey, 
chose to retain possession of it, and provide a new manae far 
the clergyman. Accordingly, the statute 1593, c. 165, whidi 
appoints a certain order of designation, has this title, < Minis- 
^ ters^ glebes suld be designed foorth <}t ong ksrklands.* The 
act itself is as follows : — ^ It is statute and ordained quhasr 

* there hes been na glebe of anld, or (]ulunr there hes bene 
^ some of auld, yet it be farre within the quanti^ of fimre aikeia 
' of land, that the designation be maid of the pflmn, viocar, 
' abbot, or prioresse. landes ; and fiaohing thereof^ onf of tlie 

* bishoppis landes, friers landeis ^ ^^7 itther ksk laodea lyand 
^ within the bounds of the said parocfae, ay and qohfll firar 

* aikers of land be compleitr''^ 

6. No relief was by this statute given to the pir^ whose 
lands were taken for a glebe against the possessorsof other efaurdi 
lands ; but by a» act passed two years afterwards,* it was pro- 
vided, ' that where designation of manses and gleibes beb mafd- 

< and tane of kirk hmd, (the haffl parochin, or ane great part 

< thereof being kirk land, and the minister, notwithstanding, de-* 
^ signed to the kkk land maiat ewest and adjacent to the kirk,) 

* that thefewars, possessours, and tackesmen, out of quhaislander 

< the manses er glcjbs are des%ned, sail have their reUefe off 
^ the remanent paxodimers quha are fSewars, posaessoureiB^ ami 



words oftlie acts 1672 and 1M3. The fenaer pnmdes, tiiat then shall btf doigiied for 
the minister < fimr acres of land viiUgkht^ at leBat, gif then be 9a mmkk;* and if tfascv 
be not four acres^ it is not proTided that this extent shall be made np out of other lands, 
whether kirk lands or not^ bnt merely that * m tneiUe at there is, shall be designed; In 
like manner, the latter statute IfiSS, apedaUj exiende the provisioaa of the former ta* 
the ease of abbey and cathedral kirka ' qnhair Da vther manse nor gkib pertalBiM to* 
^ parson or vicar was of befoir,' an extension quite unnecessary, if under the prerioua 
statute^ the glebe might haye been designed out of any lands, or CTun out of any chuitli 
lands ; and, further, this act only anthorixes fimr acres of glebe, if there be that quo* 
tky preWooaly bebnging to tibe abbej^ or any mmaber therao£ ase alao tlb lUMiiidBd 
net 1644, e. 31. I^fralO. 

1 It is also provided by the statute, <^That the ssids glebes be designed with fha- 
^Kom of foggage^ pastourage, fewall, faill, diffat, lotting, free ischue and entiy, and aO 
uthera privc^edges and richtcs, accoidlng to use and wooot of anld.'*j 

<lMM,c308. 



CHAP. I. MA)98ES A1I0 GLSBS8. ^9 



^ tadrewnen of kiik Itndes lyand viUun dw said pavochin pro 

7- It obyiously was takea for granted, thai the four acres, 
which were declared by these statates to form a legal extent of 
glebe, should be arable land ; but the nature of die giound, in 
many instances, not affording a glebe of four acres of arable 
land, at least adjacent to the church, ministers were thus fie* 
quendy deprived of the benefits contempkted by the legislature. 
This evil was remedied by the act 1606, c. 7* which narrates, 
^ That by the iniquitie of tyme, and dboid^ of the borders and 
^ hielandsof this realme in tyme bygane, there are sundrie kirks 
^ within the samine whilk hea na anable land adjacent thereto, 
< but only pasturage, sa that by the foresaid act of PailtameBt, 
^ made anent the des^ation of four aikers of land Midy, for 
' the gkib of ilk minister, and na farther, the ministers serving 
' the eure at sik kirks as hes na airaUe land adjacent thereto, 

* but only pasturage, are greedy hurt and dcfiauded;^ and is 
therefore prorides, * That in all tyme eommii^ therebe deseed 

* to die minister serving at the cure of sik khrks where diexe is 
' na arraUe land adjacent thereto, four sowme^ of grass for ilk 

* aoker of the said foureaiker of gleib land, extending in the haiU 

* to sextette sowmes for the said foure aikers, and that of the maist 
^ commodious and best pasturage of ony kirk lands lyaad nixt 
^ adjacent, and maist nearest to the saids kirks.^ 

& In legsoA to the manses audiorised by the statutes already 
quoted to be taken possession of by the minister, or provided to 
him by the feuars, or tacksmen of former manses, eathedrab, 
and abbejTs, there was no provision in any of these statutes for 
die uphcMing oi them. Shortly after the establishment of epis- 
cepacy, however, the burden of doing so was dech^ed to lie od 
the beneficed clergy themselves by the act 1612, c. 8, which or- 



> TUi td proceed oo the reeiUilr tint ^ there arc sindrie ftwan and posMisora 
havios loHi lands neir adjacent to the kirl, quhair there hea bene na nuuuea nor gUbe if 
Qudd, not ttt dengned of new ;** from which it i^ipean probaUe ^t no rdief was in- 
tended lo bagiYca t»fhe fimar er poeiraMiw of proper glebe lands against the firassv 
or ponsesson of other dnuch kods^ hot only to the holder of sach other charch landa 
against those in the same sitoation with himself, where ^ there hes been na manses 
nor glebe of anld ;*' hot the contrary was decided by the court in regard to a nosr^s 
gUbe ; Cock, Feb. e^ leSO. (M.ftlMl) And Laidhnr v. Eliot, Dee. 2^ 1800. (M. 
Ap. Glebe S.) 

* As to extent of the sonmc, sec infra 66. 
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dained, ' all arcbbishops, bishops, and uthers ecdesiastical per- 

* sons, to builde, repaire, and maintaine their houses and manses 

* in sik case as may serve for their dwelling, and the dwelling of 
^ their successors ;"* and enacted, that if they should suffer the 
manses to decay, their successor in the benefice should have ac- 
tion against their executors for the same ; while, on the other 
hand, it was provided, that ' where the saids houses ar fallen in 
' decay, and shaU be built and repaired by any of the beneficed 
' persons upon their awne expenses, the next successor shall be 
^ obleished to give satisfiiction therrfor to the hdres or executors 
'of the defiinct,^ — ' providing the said satisfaction exceed not 
' the soume of ane thousand pounds, if they be prelats, and 
' fyve hundreth markes, if they be uther inferior ministers.^ 

9. Hitherto there was no legislative provi^ion whereby mini- 
sters could obtain manses where there had been, no previous 
manse, or where there was no part of the precinct of an abbey 
or catiiedral which could be appropriated to that purpose, nor 
glebes where there had been no glebes previously, or no church 
lands out of which they could be designed ; and the heritors 
appear not yet to have been subjected either to the burden of 
building 6r upholding manses, or (except in the case of heritors 
of church lands) of providing glebes for the clergy. 

10. During the Usurpation, however, two acts were passed 
which put the law on a new footing in this respect, and which, 
though rescinded at the Restoration, were shordy afterwards 
adopted in substance in the statute now forming the foundation 
of our present law upon the subject. The first of these acts, 
(1644, c. 68.) ' Gives power to every presbytery to deogne 
' manses and gleibs to ministers at every paroch kirk within 
' their severall bounds, where they have not been at all design- 
' ed, or not to the full quantity, or where the manses and gleibs 

< are decayed, or become unprofitable by immdation, or sand« 

< ing, or any other extraordinary accident, out of kirk lands 

* ewest to the paroch kirk, according to the order in the act of 

< Parliament 1593, burrows-toune kirks being always excited ;* 
and declares, that ' where there is no kirk lands, or houses fbr- 

* merly belonging to parsons, vicars, or any other ecdesiastick 
^ persons within the paroch, or when the same are mortified to 
^ universities, schooles, or hospitals, it shall be lawful to designe 
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^ out of wliittsomever other landt, or out of giuse (where there 
' is BO arable land,) most eotftmodioufl and ewest to the paroch 
^ kirks, manses, and gleHM, according to the quantitie oontain- 
^ ed in the formet acts of Parliament^ The act further pro- 
tides, that the ownef of Ae lands designed should Ha^e relief 
fifom the other heritors {nroportionally, vis. ' heritors of kirk 
^ lands when kifk lauds are designed^ and the heritota of all 

* lands of oAer holding when the designation is of other lands 
'< nor kiik lands^ and it allows'an option to the heritors of any 
lands, not church lands, proposed to be designed, to offer any 
othef lands, ' good and suffidentf in quantity and quality, and 
< lying within half a mile of the kirk or manse at f«rthesC* 

11. The second of the flAx>ye mentioned statutes, parsed A 
few years later, (1649, c. 221,)* contained the following pro- 
vision : — * And where gleibs are £sur distant firom the mansesj 
' so that they cannot conveniently be laboured in respect of their 
^ distance from the manses, these gleibs shall be changed, and 
•^new gleibs designed more commodious and neeter to the 
^ manse< as good in quantity and quality as the former, the same 
•* being designed within a quarter of a mile at furthest from the 
^ manse $ excepting always and ezeeming villages and moorpo* 

* rate akers, lying neerer die manse than the old gleib, which 
^ are not liable to any designation of a gleibe, or any part there- 
^ of. And the estates give hereby power to the Commission 

* for plantation of kirks, to make and appoint the new gleibs 
^ as good in quantity and quality as the former, as is provided 

* by law, and to recti6e the same if they be not so ; and to con- 
' sider and determine of the burden of the gleibs,- horse and 
^ kye^s grasse, designed' to be gotten of the rte u mu e n t piarochioners, 
/ the persons liable thereunto, every one^s proportion thereof^ 
^ and the way and manner of the payment o£ the sune.^ 

12. This act alto contaifled provisioi^ as to manses, in regard 
to which it was much more'explidt, aiid calculated to be more 
efiectual than any whidi had preceded it. The estates thereby 
ordained, * that where competent manses are not abeady buSt, 
' that the heretours of the parooh, at t&e sight of three ministers 

* and three ruling ddeis, to be appointed by the presby terie, build 

> Mr. Thomaoo's edit voU ti. p. 14^ < Ibid. p. 490. 

F 
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* cow^feUvit mames to tfaear iniiiktas, tbe owt and expeoam 
^ thereof not esKoeeding oiia diouMiid pounds, aod not beia^ b&> 
f neftth five hundretb merks. And where competent maneee «e 

* alreedy built, the heretors of the peroch ai?e herebj ordained to 

* tdieve the pfeleni minister, and his exeeuton, and the in- 
^ trant, of all cost, chargei» and expenaes, for building and ro- 
' pairing of the mansee ; declaring hereby, that the manaea be- 
' ing once built and r^aited, and the building and repairing 
^ thereof being aatiafied and paid by the heritoiua in manner 
' aforesaid, that neidber the heritoura nor the entmnt ahall be 

* thereafter troubled £nr the same, but the said manaea shall be 

* upholden in time oC vacanee of the kirk by the heritours, and 
^ by the incumbent ministers during their possession.^ 

13« These statutes, of course, fell under the act rescissory; 
but they were in substance re-enacted by the statute 1663, a 
21, which was further deckred to huve effi»ct as to nmnse% 
fiom the date of the rescbded statute. The chief diffinence 
between this and the rescinded acts, is that instead of the min* 
isters and elders to be appointed by the presbyteries, the maoaes 
were to be built ^ at the sight of the bishop of the diocese,^ (qpis^ 
oopacy haying now been re^tablisbed,) ' or such miniaters sb 
^ he shall appmnt, with two or three of the most knowing and 
f discreit men of the paroch ;^^ and that certain pioyi^ns con- 
tamed in the rescinded statutes were omitted. 



> Tbe Mt, 80 fkraMw^gndMmaaMm ud gWbes, U m followi t*-^ Our Sofenign Loi4 
with advict foresaid, sUtntes and ordaiiia, that where competent mantes are not already 
bnSlt, the heritiirs of the paroch, at the right of the hbhop of the diocese, or socfa miais- 
tsrs B8 he riiall iqjpoiat, with two or thna of Uie most knowiBg and ^lacreH sm df 
the naroch. build oonootsnt nansaa to their BuiiisiBfR. the pyiwrniii a thereof Aot wlosm^ 
ing one thousand pounds, and not being beneath five hundred merles : and where oonipe<- 
tent manses are ab-eady boill^ ordams the heritors of the paroch to relieve the miaistar 
and his ezeovton of all east, ckaf]gBi, and tTpmsm, for npairing of tha fonMaid ann- 
9as ; dffrJarmg^ herehjry that the manses being anoe boih and rrpaired, and the boildqg 
or repairing satisfied, and payed by the heritors in manner foresaid, the said mansM shall 
thereailer be npholden by the incombMt ministers daring their poasessSon, and by the 
haritoB in tima of vacancy, out of the raadieat of the vacant stfpand. la 10db imiim 
ordains, that every miaistar have fuel, ioggage, feal, and devots, accordnig to the net of 
t^arliament made in anno 1593 ; as also that eveiy minister (except such ministers of 
royal burghs who have not right to glebes) have grass for one horse, and two kine, over 
and above thair gleSb^ to be dasigned ont of Urk-lands, and with relief aecnrdiag to thn 
former acts of Pariiament standing in force ; and if there be no kirlE-lands lying near the 
minister's nwnse, out of which the graas for one horse and two kine may be designed; 
or otherwise^ If tha said tirk^laada ba vmble land, in either of th«M eases, ordains the hari- 
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14. On tlie fboting thus establuhed, our law has erer since 
remained, with this exception, however, that the jurisdiction of 
the bishops has come again, though without any express legis- 
lative enactment, to be vested in presbyteries. I shall now, 
therefore, proceed to the consideration of the rights and obliga* 
tions consequent on this statute, as explained by the decisions of 
the supreme court, 

tors to pay to the mfauster and kls saetmams gfMi^ ffte lom of twoitj podndi Scots, 
lor the sbM grasi ibr one horse sad two kme, the heritors hang ahrays reUered aecord- 
iag to the lew itandu^ off other heritors of kirk-Uods in the said palish. And becaose 
sereral kirks have no gleibs as yet desipied to them. It is hereby spedally provided, 
that in all designatiens of gkfts, iaeoipsrale«cns in village or town, where the heritor 
bath hooMS and gaidena, the same shall not be designed, he ahrayea giving other lands 
aeareat to the kkk. Aad his M|jesiy> with sdvioe finfsaid, for speeial ca o sea^ndccinsi* 
derations^ declares, that tliSs pMsent act as to msnssn, is to have ferae as the satoe had 
hsninadoanddatiBdlboUthof MMh^KHa**.*!!! Mb Tkonoon's oAUmib, & aU 
vol vi^ p. 492, 



84 MAKSS8 AND GLEBES. CHAP. II. 



CHAPTER II. 

WHAT MINISTEBS ABE ENTITLED TO MANSES AVt> GLEBES, 

OK ALLOWANCE IN LIEU THEREOF. 

15. It may be stated generally, that, with two exceptaonSy 
immediately to be mentioned, eveiy parish minister is entitled 
to a manse and glebe, and to have the former upheld by the 
heritors. 

16. The first question which appears to have arisen after the 
passing of the act 1663, as to the class of mimsters who were 
entitliBd to have manses built or repaired under it, was with re- 
ference to the case of a clergyman presented to a parsonage, 
and so having right to the whole benefice, and not merely to a 
modified stipend out of the teinds, who, it was contended by 
the heritors, was not entitled to the benefit of the acts of Par- 
liament, applicable to the case of proper stipendiary ministers. 
The court, however, held it to be a good answer, ' that by the 

< several acts of Parliament^ anent reparation of manses, all min- 

< isters serving the cure, without dis^ction, may have the bene- 
* fit thereof,^ and found the heritors liable to repair the manse.^ 

17* In another case, where the manse possessed by the minis- 
ter had belonged not to a parson or vicar, but to a dean, and 
had been purchased by the College of Aberdeen (the patrons) 
for the use of the minister, the court thought, that, though the 
manses of deans, and other dignified clergymen, were not in- 
cluded in the act 1663, yet the miiuster having now come to be 
stipendiary, the heritors were bound to repair his manse.* 

X GibfloD, (panoQ of GUI Hamfteeb) o. Hepboni, &c Dec. 18^ 1678. (1 Bravii** 
Safypleiiieiit, 099.) 

s King's College of Aberdeen r. Heritors of old Macbar, Jane S9, 1748. (Efclirs v, 
ManMi, 9.) 
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18. One exception has always heesx admitted, in the case of the 
5miBisteE8 of royal buigbs proper, who have no claim for amanse 
^r glebe, under the aet 1663, or previous statutes ;^ although, 
from a reservation inserted in one of the cases above quoted,' 
the court seem to have given some sanction to a daim for a 
dwelling-house, on special grounds, independent altogether of 
the right to a manse, under the acts of Parliaments-such as the 
previous possession of a dweUing-house by former ministers of 
the paiidi, payment of manse rent, and the like. A claim on 
this ground, however, has never been actually sustained by the 
^oourt, although they have found a minister entitled to an annuisl 
«um, as manse rent, in respect <^ use of payment for more than 
thirteen years.^ 

19* If such a daim exists, it must be made effectual in a 
court -of law, in the same way as a daim for manse rent, with- 
«out the intervention of the presbytery.^ 

20. It was at an early period dedded that the minister of a 
royal burgh, with a landward district attached, was entitled 
to a glebe, both grass and arable;' but his right to a manse 
.under the act 1663, was long disputed. In the case of Dun- 
.fermline in 1750,^ the minister of a royal burgh so situated was 
found not entitled to a manse, and simOar judgments were pro^ 
Bounced in the cases of Elgin, Eirkcndbright, and Montrose.^ 

1 ThomsQii 9. Hflriton of DanfennHnt, Jnna 80^ ITSa (BL 8604.) Heriton of El- 
Siin «b Troop, SSlfaFebnury, 1700. (M. 8608.) Mutter v. Bail of Sdkitk, Jane 18, 1764^ 
(M. 8518.) 

* Thamaoa, vi titpnu See alio pto c oidin gs in dwcMoof Aqld<». Migiitrateiof Ayr, 
JmM 18, 18SA. (4 8. & D. 99 ;) andJaiie IS^ 1887» in HoiM of Lordi. (SSbawft 
1lribon,80a) 

> PeisuBon «. MagkCntai of Abo i btu tli ocl^ Jniiiry 8^ ITlIk (M. 8608.) Sea 
shoMvUertkBuiof Sendrk,J(iiiel8,l7B^ (M.8618;) aiidtii/Wiofaap.8. 

« AoU «. Magietntee of Ayr, Jane 1% 1886. (4 & Si D. 99.) Altbon^ the 
jodgneot hwe nftrred to waa leveraid hy tlia Hove of Loni% along with the otfiaBB 
iothecann, that Hoiim aMm to have preeeeJed on tfaeawimpCionytliatttwaa well- 
famded, ia ao fiv aa it fimnd that pteabjtaricB had no jnriadietion, eaoept witfi nh/f 
cneetothadnmlbr apfopcrinaDa^andartbaactaof Parlianiait. See tho Bapart, 8 
8hs«r & Wibon, 80a 

« Andeiaon, Dec. 17, 1884. (M.6181.) See alao Pateraon v. Wataon, (8 Browa*a 
Sopp. 188 ;) and FnUertonei Riefaniond, Dee. 17, 1779. (M. 6123.) 

•TbooMmv.HaritonofDanferml]ne, June 18, 1760. (M.8604.) 

7 Heriton of BigiB V. Troop, Fefanary 88, 1789. (M. 8606.) Niabet n. Magii- 
traiaaofMontnae»JaniiaryS9, 1779; (mnitionedinaiiotetotheaboTecaae.) Uvh 

tar V. Earl of Selkirl^ June 18, 1784. (M. 8613.) 



91. 'nw quesiioi^ liMev«r> «r tliir tight of die tthlkter 
0f Duafbrmliiie t^ a iii»8e lumng come to be tritd a Mcond 
tfane in 1805, tbe court tbtrft decided iae Ue fofoor^i mi Atir 
jiidgittent WM eAnned on appeal $ Imt it wm itiU diapit- 
ed whetber tfaet jiii%iMnt hod not {nrooeeded on osrtnn speo- 
nltiei oocanring fai tlie eese, ae die pqroient of mante vent, dn 
fPOBiOBdon at Me period of abenae b j the nunbter^ &c. ; an4 
althooghy m the aobeeqiMBt caae of Ayr^ the migoritj of the 
irhok jttdgea were of opiaioii« diat the caae of DuafendiDe had 
oetded die geneial qoeadoa* die migon^of the dmsion^ bjwhidi 
dw cause waa decided, took a £ffmnt tiew, and lepelled die 
damofdieuiaiaieroDthegenefalgninnda On thia caae hoi^ 
ever being appealed, the House of Lords reversed the jndgincBt 
of die Court of Session, and remitted, < widian inatracdon that 
* itisfisedbythejudgmaitof tbeHonaaof LoId8,]|ldleDun- 
^ fermline case, that the mfadaler of a loud famgh, hoTriiy a 



< Miaktor^rDoBferiBftMVi Heritors, Nor.lOyiesa (V.aanaif* App.«.MinM^ 
L) The <»«th«apnvio«8lytm 1808, ibiiiidthsBiiiii««€fLiiUi^^ 
manae; bat, as it wnM tppeari chiefly in reepeet of gperia ltiw . See the caae re- 
ported in the Appendix fo that of Dnnfermline, above qnoted. Salwequaitlyy aibo^ the 
nimster of Irvine wae fMud entitled to a manse) hy a jadgineat in Iha Oaftar lik wai^ 
which was nequiewd in by the Heritors. See ConieU on Parishai^ p» 871- 

• Au]d«. ICagistmtes of Ayr. See the reports, 4 & & D. 99, and 2 W. & S. SOQL 
The result of this case in the Court of Session, compared with th6 opinions of the 
Judges, is very corioos. The Second Dirision, befiwe whom the cause csme^ required the 
4)|anioBef the other Jndfss (with the ezeeptien of the Lord Oidaaij on the BMh) on 
ihe genesal qiiastlon» vhethv, < indepsBdently of aU sfttkiltJea,' the ckifynan was not 
entitled to a manss as minbter of a royal hnigfa, with a landward district att ached. 
Onto jwlge^ is itt heritor of the pati^ didael MtarbaBopiaien» the ether omault^ 
ed jndgii^ eighi to anmher, were OTsirimeas^y of apioiD% thatf indepeadcntly ef «11 
specialties, the minister was entitled to a manse ; two of the judges of the Seooad EH- 
vision eOBcnited intinsoftoien, ee that ef thiftom judges^ iSfc into in fiwens ef the 
daim. The keaiiuiiig thies^ however,. tofilMaed to fat» the m^Jerityoffthe Pistol 
DIriaioBS and caaaes heing then decided adDOffdaagtotfaeopaanief tie mv^ntTf »>t 
ef Ike lAoto esasnlledjndges» hot ef ths diriliM wheie the «M»s depeadsd, it wae, hy 
«iHirvotaenfleordis^(todded,tkat,on the gaaeita gnwd the misistor hvl no t^ 
tonmaaae. AnothsrextoaordiniyiBelneef this csMswH^thal^ if Ihe whole 
oalltogenaad ground sBid en the speeiaUiea, hdl haea derided hy the firialsii at 
the judgment would still have heea in the minister's favour ; beoHM^ though eo the 
qaaalinii of the eempetaoi^ of the pse sbjtst y girisg daeree ftr n manse in mspect 
of the specialtiei^ thsri was also a m^jarity against him, yet Chat tm^nrity waa ooa- 
posed of other jn4|gee from tiie majotity on the generri graiad» ae thai had the 
claim for a manse been desfded at onoe» oa heth groands, the jodgflMat weaU, on 
the whoto» have heea ia finavef tlmaaaitoff} whBt, on anrii grauid aspi«iasly,thema- 
jority stood sgainst him. 
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^ kadwmid district jiiMifftfld, iByhjlKW^ entitled to bave a vumae 
•^ awrignrd to ham ;' thus authoiitadTely settling ibe qnertion.^ 

SB. When tliie case of Ayr fetmed to the Court a£ Session^ 
n poiBt irhich had bees leBcwed m the tottmer dieoimaii wa$ 
^gani agitated^ as to what abould be hdd to oonttitttte a had* 
^vaxd dirtfkty to the eieet of e&titUiig a buzgli mbiiter to a 
flBaiiBe,.(and of ooivae to a glebe fikewieey) and whedMr a tnet 
«f baid held boigtge Iras to be conidared a bmdarard cEbtrict) 
in lehttion to tUs matter. The cbaracler of the parish of Ayr 
ffsoderad it nmieeeBanrj to decide the abstract qncsticm, whether 
s^ inral temtozjy if held cntiraly burgage^ woidd ^ive the mhuMi- 
aer aright to amansc and glebe^ sinoe, berides one or two small 
fMKtions of the parish of Ayr proper, whidi were held of the 
490wa, the whole of the parish of AUoway, which had been unit*- 
cd with Ayr, was held by die hur^ in feu, and not in buq^a 

The opinion of the jndges, however, seemed to be, that the 
right of the minister was not to be determined by the tennre of 
die territery, bnt by its Aanicter of ruralj as ooBtrsHcfistin. 
g^isfaed fiom urban { so that, altboogh the ordinary append 
dage of a common muir or bnigfa roods for the use of the in«> 
habitants, (even if portions came to be feued out,) might not 
waoant a claim on the part of the minister, yet whererer there 
tras annexed to the burgh what eould be termed a rural terri^ 
Sory, the minister would be entitled to a manse,' and, of course, 
also to ^ glebe. 

83. Where there are two mimaters of a royal burgh, although 
there be a landward district attached, and even alAough part of 
that district have been originally a separate parish imited tothe 
burgh parish, it is only the first minister who can claim a manse 
mid glebe* The second mhsister,^ even where his stipend is 
payable out of the teinds, has no such dahn.^ 

1 Auldvb Magbtratosof Ayr, JmifrlSy 1827* (2 Wilson and ShMr> 600.) Evw prior 
to Uiif rereml h^ the House of Lords, tlie same division of the Court which de- 
cided the ease of Ayr, had fi>und the ministw of Kirkwall» under circumstances some- 
what similar, entitled to a nutnse^ and had expressed a decided opinion that, indepen- 
dently of aH specialties, the minister of aborg^, having a landward district annexed, 
was entitled to a manse onder the act 1663. Baikie, &c v, Logie, March 8^ 1827* (6 

aaD.A4a) 

« Opinbns in Auld v. Magwtrates of Ayr, July 5, 1828. (6 S. & D. 1067.) 
s Adamaoii v. Paston, February 14, 1816. (P. C.) 
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24. No dednon on tlus pdint, witb lefisraitt to a purely 
landward paridi, has ever been pronovnced ; but the enoc eao - 
fill argument in the case above quoted, eeens equally ap^fica- 
ble to a purely landwavdparidi, as to a burgh wich a iandward 
district attadied* If, howe'^^, a manse should be once proTid- 
ed to a second minister, and recognised as such, die hetiton 
would probably be hdd bound to uphold it, as diey iwye been 
held liable to uphold a second parish churdi, in a case where 
it had been built originally by private sidiiscriptionw^ 

25. Itisnobartoaminister'^sinsiBtingfiiramanseorglebe, 
that he and his predecessors have been in use, finr a period 
greatly beyond the term of prescription, to accept a smn of mo- 
ney annually in lieu thereof, even although the sum so accept- 
ed, with reference to the minister's grass, have been the atatUp 
toiy allowance of £30 Scots.' Nor will the immemorial usage 
of grasing the incumbent's cattle with a neighbouring tenant, bar 
ihe daim for a special designation of grass.' 

26. When, however, the statutory allowance in lieu of mimsK 
ter's grass has been accepted under authmty of the presbytery, 
ihdr sanction will bind the future incumbents in the benefice.^ 
But if a grass glebe be once designed and thereafter feued, al- 
though this be done for an annual duty beyond the J?SO Scots, 
and with the consent of the presbytery, and be accepted by the 
^successive incumbents &r more than 40 years, this will not bar 
a daim for recovery of the glebe so feued, if the right of the 
party acquiring it be not fbitified by prescriptive possesaion 
after infeftment.^ 

27. The concurrence of the presbytery will not bind fiitaze 
incumbents, ezcqpt with jeference to this statutory allowance in 
Jieu of minister's grass. The acceptance of this may be ooo- 

a l^al contract, and, if sanctioned by the presbyteiy, 



1 DnlM oiAxgflp, F^ 1, 177s. (M. jm.) 

* Mtnirtflr erf* Daiileniil]iie.o.HefHMrt, Nov. 10,1800. (F. C. and M. Ap{k «. Hum 
1.) Anld V, Magistrates of Ayr, vi tupra. Lawrie o. Halket, fisb. 10^ 1804. j[M. 
App. o. Glebe 4) Minister oTPaAbride p. Manle, May 18, 1800. (F. a) Andpnon 
V. Thomas, Jaly 4^1814^ in Hoose of lionls. (9Dow,4S8.) 

> Pringle V. his Minister, Feb. A, 1766. (d Biown*s Sapp. 80S.) 

« Minister of Dollar v.Dii]^e of AiigyJfl^J^ly 9, 18107. (M. App^A Glebc^70 The 
tfeAtraet here had been made with only two lieritors. 
^ footlo. Ramsay, Feb. 1», 1827. (« S. & D. 807.) 
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fjloie incambents may pvopeily be bdd to be beond iheieby. 
Bat in lefisrenoe to. benefits conferred on the dergyf the com- 
mutation of which into money is not eipiessly authoriied by the 
legidatuTe, and the alienadon of whidi is pidiibited, a minis* 
ter has no power to make, and the presbytery hare no power to 
sanction, any contract, by which ftitare incambents are to be 
depriyed of these benefits. Accordingly, in the case of Falk- 
land, where a contract had been entered into, in the year 1650, 
between the minister and the titular, by whidi the former, with 
consent of the ptesbytery, gave up his manse and glebe to the 
titular, and in lieu thereof accepted of the annual payment of 
a chalder of bear out of the temds; and when the tituWs right 
bad been secured by possession on infeftments for nearly a 
century and a half, die court fiiund, th^t the present incumbent 
was entitled to have a new manse and glebe deseed to him, 
and was not barred either by the contract, or by the delay on 
the part of his predecessors to challenge the transaction before 
the years of prescription had expired.^ 

98. Where, however, a mmister had given up, without inti- 
mation to the heritors, or defence on his own part, a manse built 
under authority of the presbytery, and possessed by him as such 
for nearly 40 years, toa party chiming it as erected on his proper- 
ty« the court suspended, Aoc«/«#ii, a charge given by the minis^ 
ter on a decree of presbytery fixr a new manse, without prejudice 
to his again insisting in it ' whai he shall have brought forward a 
* proper action against proper parties for trying the question, 
< whether the manse, formerly built for him, in property or in 
^ possession fora time, be trufy part of the benefice of the parish 
<«rnot?'* 

S9- In addition to the arable glebe of four a<7es, or sixteen 
soumes of grass, provided in lieu of it by the act 1606, c. 7) 
.ministers are entitled, under the stat]iite 1663, to grass for a 
hoise and two cows, out of church lands nearest the manse, or 
anoually to £90 Scots in lieu thereof, where there is no church 
land near the manse, or where the whole church land in the pa- 
rish is arable. It is dear, that if there be no church lands at 
all in a parish, the minister cannot, under this statute, claim a 

1 Miaisler of FaUand o. Jolmaton, &c FeK 8, 1793- (M. 51A5.) 
< Officer! ofStaUv.BreiiiiMr, July 11,1826. (4S.&D.8».) 
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de^igniltiMof gnM in land ; but it hM ben cBflputed* whethcf, 
ineuch cireumstanoes, he may not be entitled to the dlevanoe 
of ^20 Scots. The fint pert of Ae olaiise of the statnte 18 veiy 
general* and would seem to include all Hunlatera but thoae of 
royal bnighs who may not be entitled to glebes at aUL Iti 
words are, ' as also that etiety mMBtef (exempt sneh imrierffs 

< of royal burghs who have not right to glebes) have gn^s foe 
' one horse and two kine, awet and above tbe^ gleib C but diea 
whn it goes aa to the designation it is confined to ^ IdA lands;^ 
and again, akhough it oiduns the £20 to be paid» ^ if there be 
^ no kiik lands lying near the minister's manse^ out of which the 

< grass, &c. may be designed,^ which may be troly said where 
there are no kirk lands at all in the parish^ and likewise a^^ints 
this sum to be paid by * the^^heritors' generaHy, yet their relief 
is deolaied to be ^ off other heritors of kirk lands in the said 
' paroch.' 

SO. The point has never yet been tried; and although some 
discussion has taken place on a somewhat analogous ^estionj 
via. whether the heritors generally » or only the heritors of church 
lands, are liable in relief to the proprietor of chmroh lands who 
has been subjected in the allowance for miniater's grass^ with 
reference to which the court have found, that only the heritora 
of churefa Inds are liable in rdiefy^ still the decision of tins 
last cfttestioa dees not necessarily determine the other ; because 
elthougb^ where these are chiireh lands, the heritors of auch 
lands alone may be held hable to relieve each other, the hai> 
tors goieraUy migjbkt nevenhelesa be liable in the £30 mOow^ 
ance, where there were no churdi lands on which it mf^ pri* 
manly be made a burden. The matter, therefore, must stiU be 
considered unsettledi though the decioon in the case above 
quoted is certainly advene to the claim.' 



1 Dttrie o. BIwsk, (DanfennBue,) Dec. IS, 1755. (BL 5I6I.) Id the prior ewe <tf 
KUiriaaia^, ^1. 9» 1748^ the oitt^ •cMrdns to the Mpofli by FflteDser (K.StS7i) 
wmI ITimiri, (M Hlflftj) rfiirirff<f flrnt tht hritfir nf rhnrrili liin^, hniiiiiiml iiitfc ilm ^f 
meDt of the £20, had relief agunat the whole heritors whether of tenporal or chonoh 
lands ; whiles according to Elchles^ (Notes, roL il. e. Glebi^ 8,) there was merely aa 
optnioii giren te that eOact, bat no jndgiMat. X» the caaa of Ooiie^ i^afa, the tMrt 
l^owi, that the relief was afaioat the other herilore of ehareh laada only I wd it it stated 
that in KUwinniog the whole lands in the parish were chnrch lands. See ni/ra. Chap. iii. 
sec 4. 

* Kilkttran, in his report of the case of Porbet «. MBIer, Kov. 2$, 1755, (5 Bivwn*s 



81. Abhragh die arable glebe exceed tbe imnimnm extent 
of fbiur acres, the incumbent i« neverthelesB entitled to his grass 
fi>r a horse and two cows orer and dbore^ or the statutory aUow^ 
ance in lieu of it J This was allowed in one case, where the in«^ 
eumbent, as mniistar of two tmited parishes, had in all twelve 
acres of glebe ;' but in a subsequent case, where he had three 
glebes, each under the legal standard, but taken together coiu 
siderably exoee^g it, and affording berides sufficient fbr graa* 
ing a horse and two cows, a claim for grass was rejected.' Er-' 
done, however, remarks,^ that it was presumed that the formef 
designations had been both of grass and arable glebe. Vn* 
less where this can reasonably be assumed, however, there 
seems no ground for holding, that a minister of a united pariiA 
is not also entMed to grsss, over and above the arable glebe of 
die united parishes, whatever be thor extent, the act of Parlia- 
nent dectaring ministers entitled to ihis grass * over and above 
^ their gkbe.^ 

82. Where two or mere parfahes are united, the minister is 
entitled to the glebes of them all, unless it be otherwise fixed by 
the decree of union ; and it was even found in one case, that 
the minister of two united parishes, of which the one had a 
glebe of the legal standard, while the other had none, was en- 
tided to have a glebe desigaed in the latter parish, though he 
would thereby have two glebes ;^ but this decision seems after- 
wards to have been reprobated by the court :* and although an 
exactly similar cafte has never again occurred, yet, in one some*- 
what analogous, where the minister of three united parishes, the 
glebes of none of which amotmted separately to the legal stamf- 
ard, applied for an addition to one of them, so as to give it the 
legal extent of four acres, this was refused by the court.' 

83. If aD the church lands in a parish be arable, so that there 



fliy^»<HI,)ilrfW| tiiat*tliePwiwiliiittDOk«BMionto «y, Artif flMremiy h>kiik 

'kodsin tlie pwUi thai are arable, than there is iCSOghes; but if than are no kith 

< lands in the parish, he has no ri^ht to tbe £20 at alL' 
^ BanbMi v. DaHaa, Feb. S, 1784 (BIdiiea «. Gteb^ 1.) Dnndia,&c. v. Sonnneiw 

iflK Dee. S, 1801. (M.App.t;.61ebe^ik) 
* BeatoB e. Dallas, Mt ntp/n^ 

s Porbee v. Miller, Nov. 2S» 1766. (M. A127, and 5 Brown*s Sapp. 301.) 
« S, 10, 62. A Rough o. Ker, Jan. 9S, ISSl. (M. 5124,) 

6 Forbaa e. Miltor, N«y. 86, ITUk (6 Biown'a Svpf^ 304) ' lb. (M. 6127.) 
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can be no designation of gteas in kind, the miiiiater is not en- 
titled to an allowance, adequate, according to the present rate of 
money, to the value of sudi grass, but can only daim the sta- 
tutory sum of £S0 Scots.^ 

' 34. In the case of disjunction of a parish, the decree some- 
times provides, that the minister of the portion disjoined and 
erected into a new parish, should not be entitled to a manse or 
glebe, and this of course would predude the daim. 

86. By act 6, Geo. IV. c. 78, provision is made for pay- 
ment out of the public revenue, of an allowance or additkaud 
stipend in lieu of manse and glebe, to such dergymen, wboee 
stipends do not exceed L.2Q0 per annum, as may not he entitled 
thereto. 

36. It is thereby provided, that lists of the parishes in eadi 
presbytery, respectively, where there is no manse, or no s^b^ 
orneither manse nor glebe, and where the stipend is und^ 
L.200, shall be made by the clerk of presbytery, and trans- 
mitted to the teind derk ; and that after such list has been 
received by the teind clerk, it shall be kwful for the Lords 
of Session, as commissiotierB of teinds, upon the application 
(of the minister of any .such pacish, or ^pf the procurator of 
.the church for behoof of the whole, to inquire into the dr- 
^cumstuioes of the ease ; and they are directed, in the event 
of their finding that the stipend in any parish is under LiMM 
in value, and that the minister cannot be provided with a manse 
jmd a glebe^ or the one or the other, as the case may be, to 
make a list of every such parish, and fix the sum which ought 
to be allowed in respect of the want thereof; but so as that thie 
total amount of stipend shall not in any case exceed L.200, 
where there is neither manse nor glebe,->-or L.180 where the one 
or other only is wanting. It is farther provided, that every audi 
list or schedule shall be recorded in the books of the Teind 
Court, and that an extract shall be transmitted to the Barons of 
Exchequer, who shall cause it to be also recorded in their books, 
and shall issue their warrant to the Receiver-General for Scot- 
land, for payment of such sum as shall have been fixed, at the 
terms and in the manner provided as to the augmented stipends 
under the 50, Geo. III. c. 84. 

1 Carliic V. Hcriton of Dunbar, Muy 13, 1814. (P. C.) 
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87- It is finther pfovided^ that every five yean, tlie clerks of 
pveslyytenes shall make out accounts of. the Spends to which 
additions have been made ; and nbere they are found to be LJi 
'per annum less than ibe sum albwed,..tHey shall transmit an 
account of such stipend to the teiad derk, that an increase may 
he made, to be recorded, be. as before ;. provided always thi^ 
the whole sum to be applied for additions to stipend, under the 
act, shall not in any one year exceed L.20QD. 
- 38. When an «ppIiaition for additional stipend is made un- 
der this act, the officers of state .may appear to oppose it, and if 
they can shew that the nmuster is entitled to a manse, or glebe, 
or both, as the case may be, the* corresponding allowance will 
not be granted.^ 

39. Although a minister hare no proper legal glebe, yet if 
be possess a piece of land of equal or greater extent than a legal 
glebe, mortified for the purpose of serving as a glebe to the in- 
cumbents, he will not be held as wanting a glebe in terms of 
the statute, so as to entitle him to the additional stipend in lieu 
thereof But though the annual value of such land be greater 
than that of an ordinary glebe, this will not preclude his daim 
for additional stipend in lieu of a manse, if there be no habit* 
able house on the land.' 

40. In a case, where by decree of disjunction and erection, 
proceeding on an agreement among the feuars of the new parish, 
a stipend of not less than L.67, and a further sum of L.33 
yearly, for manse and glebe, till he should be provided witii 
both, was settled on the minister, the court held that the en- 
joyment of this sum of L.23, as a substitute for a manse and 
g^ebe, did not exclude his daim for additional stipend ;^ and in 
like manner, it was found, that the daim of the second minister 
of an united parish was not excluded by his predecessors hav- 
ing at one time enjoyed the glebe of one of the united parishes, 
but apparently without any l^;al right, and havmg, thereafter, 
but about 70 years ago, given it up to the first minister, accept- 

1 See VuxAy &e. o. Huiter, Feb. 27, 1829. (7 & & D. 479.) 

* WilwAO. OfBceisofState,Feb.8,1898. (S. & D, Temd Case^ 8&) 

* Proc. of the Church v. Officers of SUte^ Jan. 28, 1888. (8. & IX Teiod Cases, 
148.) 
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iDg in lied thereof payment of s tnfliDg aniittal enn. The 
court, however, in this last case, found the miiUBM ofidy eiii- 
titled to an alloinmce nmma thia yearly sum; and ifiMdified 
Ahebr interlocator with a deckiaden, thsa in case the oAcers of 
state should deem it expedieot to inilitate prooesdings fimr lo^ 
covering to him ^ glebe, lie dioidd ^ be bound io lend his ooo* 
^ cuirence to th ft notion* on beimr fmaanteed fMBshiBt eaiMmses s 
' and that if the oficem of state aUi ptewl thcseiD, so muck of 
* the allowance ftom govemment granted, as xelatts tP Ae want 
^ of a glebe, shall thsBsafter oease.^^ 

148.) 
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SECTIOlVl. 

Of the Manae. 



41. While manses and houses which bad belonged to the 
popish clergy were still standings these of course fell to be first 
designed for a manse, and an order of designation, similar to that 
prescribed by the act 1593 as to glebes^ seems to ha^e been 
followed. A minister, acoordingly, was Bot allowed to have a 
manse designed to him within the precincts of an abbey or 
bishop^s palace, if there was a parson^s or vicar^s manse m 
the parish ;^ nor was he entitled to any house, which though 
erected on church lands, had not of old belonged to ajsy IdrLman, 
or incumbent aenring at the church. 

42. Where there is no manse in a parish, the minister is en- 
titled to have designed to him, by the presbytery of the bounds, 
half an acre of land, for the manse, offices, and gardes, and to 
ha?ethe heritors prdained io erect a manse and offices thereon.'' 

43. The statutes regarding manses require that they shall be 

1 BaUoor 9. Afehbishop ff 84. ifi^ev% JoiM SO, X1ifl& (M.84S^) Lord Futen- 
WMm V. Durie, Juiiiary 82, 1612. (M. 8407.) 

* Rough V. Ker, Febnwry 11, ISSl. (M. 5121.} 

* Enkine, 2, 10, 57- 
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ntuated near the paziab churdi, and in general die manae and 
glebe are contigiums. The presbytery are, of course, in the de- 
signation of s new manse, entitled, in the first instance, to fix 
its situation ;^ and, even in the case of an old manse to be re- 
built, they may fix on a new situation, always, of course, within 
the ground or glebe allotted^to the minister-' 

44. Erskine states that where ground has already been de- 
signed fior this purpose, the minister is not entitled to a new de- 
signation, on the plea that it does not amount to the quantity 
of half an acre ; but it appears firom a decision since his time, 
(very shortly reported, howeyer,) that, in such circumstances, 
the minister is entitled to the designation of a further quanti^, to 
make up the extent of hidf an acre, and out of any lands con* 
tiguous to his manse, whether church lands or others.* 

46. It was early found, that lands enclosed and planted about 
with trees, adjacent to a feuar^s house, (there being other lands 
of the same order in the. parish,) could not be designed finr a 
manse ;^ and in general the rules which r^ulate the designa- 
tion of an arable glebe, apply equaUy to the designation of 
ground for a manse. As to these, see infraj Sec. Si63 ei geq. 

46. The act 1663 provides, * that where competent manses 

* are not already built,^ the heritors shaH * buUd competent 

* manses to their ministers, the expenses thereof not exceeding 
< one thousand pounds, and not being beneath five hundred 

* merks ;* and it has been questioned, whether, in respect of the 
phrase, ^ competent manses,^ heritors can be compelled to ex- 
pend a greater sum than ^1000 Scots, on the erection of a 
manse. 

47. In the only two cases which have occurred where this 
point him been discussed, there had previously been a manse, 
which the heritors were called upon to rebuild, so that they 
might rather have been held to fall under the subsequent 
clause of the statute, regarding the repairing and upholding, 
as to which there is no limitation of expense The question 

1 Sied, Jamais Sl, 1718. (M. UBB, tnd 5131.) 

I HamiltoB o. CbMii, Hindi 9, 1896. (4 & & D. 543.) 

s AndanoD, NoTMDiMr tt, 1791. (M.5158.) 

4 Mtfihal«.Caiiiegie» JuMSOfieOft. (M. 8495b) 
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was, however, m these caBcs, argued in the Court of Sessioii, 
en the Msumptton that the restrictioii as to iiie expense did 
apply; and the court, neverthdess, held, in both cases, thai 
in respect the obligation was to build eampeieni manses, the 
heritors could not plead the benefit of a restriction in point 
of expense calculated aceoiding to the value of money, and 
the price of labour and materials at the date of the statute, 
Irat must st31 binld competent manses, though at an expense 
gready exceeding L.1000 Scots,^ The last of these cases,* 
however, having been taken to sippeal, the House of Lords, while 
they affirmed the judgment of the court, in so fiur as a sum of 
Ij.100O sterling was allowed for building the new manse, spe- 
rially found, ^ That tins case ought to be considered as falling 
' within the meaning df that clause in the statute 1663, a Sl^ 

* which relates to the repairing of manses, and not witiiiii the 
^ dause which relates to the building of manses, where manses- 

* had not been diere already built.' It can scarcely, therefore, 
be conridered fixed by these decisions tiiat a bu^er sum than 
Xi.lOOO Scots would be allowed, should a case occur where there' 
had been no manse built at tile date of the statute. 

As to the extent of accommodation where a manse is to be 
rebuilt, and the apportionment of the eaqpense of building and 
repairing, see infra^ Chap. 4 



SECTION 2. 

AfMe Gk^^ 

48« EvxBT ministerf under die exceptions' stated in chapter 
2j is entitled to an arable g|lebe of four acres in extent 

49. Where, however, a glebe haa once been designed, and 
possessed by the incumbent as such, a new designation will 
not be allowed on tlie ground of mconvenience of ntuatio% 
in respect of distance from tiie ehurch or manse, inferior quap- 

1 MmisCer of InT^niry «. Uth, SUi An^. MW, (CkntteA ott TuvAtm, p. 278.) 
Dmgwidl 9. Gvdiner, Not. 27> 181S* (F. &> 
< DingwaU 9. Gardiner, Muvh % 1821. ( 1 Shaw's apiiedt 10.) 

G 
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^cy of the mlf or defioieiicy in exlenti But in tbis knc cu^ 
ihe minigter is entided to hate m much designed in •dditioa 
as vill make up tbe defidoicy* 

50. In the case of united parishes, althougb each glebe be 
less than the legal standard) if die minister haye in all ^ebe 
land to that extent, he cannot have an addition designed.* 

51. Where no glebe has hithoto been designed, the minia* 
ter is, of course, «Eititled to have a designation of fimr acres ef 
arable land as near the manse as may be. 

52. Whether the ground for this purpose, and tat an addition 
to the glebe where it is deficient, may be taken indiecriminately 
fiom temporal and church lands, or fiom the latter only in tbe 
first instance, and in a certain order, has been the eulgect of dis- 
pute. By the statutes which first gave to the reformed deigy 
a right to glebes,^ there is only conferred on them four acres 
lying nearest the manse, out of the glebe of the popish parson 
or vicar, ^ gif there be sa meikle ;* and if there were not four 
acres of it, < sa mdkle as there is.* Under these statutes, 
therefore, if there bad been no glebe formerly, the minisCer 
would not have been entitled to have had one designed to him. 

53. The act 1582, c. 118, extended die provisions of the 
farmer statute to the case of abbeys and cathedral kirks, where 
no ^ manse nor glebe perteining to parson or vicar was of before,* 
declaring diat besides a manse within the precinct of the abbey 
or cathedral, the minister serving at the kirk should have 
' four acres of land of the best and maist commodious, lyand 
< contigue, and maist ewest to the said manse, quhilk perteinis, 

* or in ony time of before perteined to the said abbaie, or onie 

* member thereof.* 

54. The description of lands out of which the glebe might be 
designed was still farther extended, by the act 1593, c. 165, i^ 
pomtingatthesame time an order of designation, which enacted 
tkat ' quhair diere hes bene na glebe of auld, or quhur there 

> Nairne v. Tweedie, May 25, 1606, (M. 6143.) LinniBg «. Baillic^ Dw. U, 1709. 
(M. 614ik) KorWiII a new dflsignatifm be allowed after long poMession, on tfie gtmaaA 
tiM* the glebe ii bot dUMh Ind, or tiiat Omm it Mtferehanh ksd. Itwiwa » 
Laird of Lagg, March 7, 1610, and Clark a. Ramsay, Dec. 14, 1681. (&L 6144.) 

* Minitter orDoafemiline^ Jaa. 16^ 1S18L (Ccanell, p. 384.) IfiOS^c 166. 

* Forbes v. Miller, Nov. 86, 1766. (M. 6187.) 
« 1663, c. 72, 1672, c. 48. 
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^ hes bene some of auld, tit it be fkrre within tbe qonntitie of four 
^ aikers,* the designation ahould be made out of parsons^ vicars^ 
abbots^ or priors^lands, and ftiling these oot of bishops^ hinds, firi- 
ars^ knds, or other church lands within the parish, * ay and quhill 
.* four aikers of land be oompleatT i^d by the next statute 
1594, c 202, relief was given to the heritor whose land was 
taken agauist all other heritors of ohureh lands, no distinction 
being made in the sutute as to the character of these church 
lands. 

56. The statute 1606, c. % again, which provides 16 eoumea 
of grass, where there is no arable land near the church, simply 
dedares that they shall be designed out of the * maist oommod- 

* ious and best pasturage 6f<my kirh landau lyand next ac^ acent 
' and maist nearest to the saids kirks/ 

£6. Although all church lands were now made subject to 
designation for a glebe, there was as yet no obligatioa on the 
proprietors of temporal lands, to give up part <rf their property 
finr this purpose. By the rescinded statute 1644, c. 31, how« 
ever, it was provided that where there were ^ no kirk lands, or 

* bouses formerly belonging to parsons, vicars, or any other ec- 
^ desiastick p6rk)ns within the paroch, or where the same are 

* morticed to universities, schooles, or hospitals,* it riiould be 
lawful to design glebes and manses < out of whatsomever other 

* lands, or out of grasse, (where there is no arable land,) most 

* commodious and ewest to the paroch kirks, manses, and gleibs ;* 
and, in a subsequent act passed like this, during the UsurpadoUf 
(1649, c* 45,) whereby it was enacted, that where glebes wete 
inconveniently distant fiom the manses, they might be changed, 
and new glebes designed within a quarter a mile of the manse ; 
the oidy esoeption of lands aa not specified subject to such de« 
signation is of * villages and incorpon&te aikers.'' 

57* These two statutes were cut down by the general act res* 
dssory ; and the statute 1663, & 21, which may in a general way 
be said to have revived them, certainly does not specifically renew 
the provisions as to this matter, wherein those statutes effected 
an alteration ia the fbnaer kw«^ All owr institutional writers^ 



1 All tlie proT^sioin oonUiud m it at to gkbah vo m foUon^ :^^* That ererj mi. 
Bister IwT« &we\ foggagc, tta^, and derots, aooording to the act of ParliaiiMDt, madU 



100 MANSES AMD GLEBES. CHAP, III. §. 3. 

. bowever, have held that it either intended to leyiye entirely ihe 
fonner acts, or that it assumed them to be still in observance, to 
.the effect, that where there were no church lands, temporal 
lands should be subject to designation for a glebe ;^ and the ob- 
jection to the designing of temporal lands, in such circumstances, 
Jias never been taken, it having been always assumed that they 
were subject to designation, where there were no church lands. 
58. On the other hand, it has been equally assumed by them, 
that if there be church lands in the parish, these must be first de- 
signed. Lord Stair, li^s it down expressly, that ^ there is no 
' warrant in any of these acts to design temporal lands where 
f there are aiqr church lands C ' and he is followed by Bankton,^ 
^d supported by a decision ^ of a date when the intention of the 
legislature in passing the act 1663 must have been well under- 
stood, and where a reduction of a designation of temporal lands, 
possessed as a glebe for more than 13 years,- was allowed to 
proceed on the allq^tion that there were church lands in the 
parish. This, however, would be iQconsistent with the idea, 
that the rescinded statutes were revived by the act 1663^ or 
vere afterwards assumed by it to be still in observance, if by 
the latest of these statutes (1649, c. 45,) the distinction be^ 
tween temporal lands and church lands had been virtual^ 
done away, as seems to be held to have been the case by 
the. parties who contend against the distinction/ It is no 

■nnolMKh As abo^ that erery minutflr, (excipt sneh minuten of lojal bu^ who 
laiTe not right to glebs,) have gittB §6r om hone and two kmo, otv and above their 
kMhId bedeaignedoiit eridrfclanda, and with rriuf anoidii^ to the femer acts ef 
Parliament itanding in foroe.** Then oooMa the provinon fiv L^ Soota, if then be no 
ehnrch lands new the manse, or if they be all arable ; and the act theraafter proceeds, 
<< And becaose serenl kirics have no glebs as yet designed to them, His hereby spe- 
dally pravidei^ that maQ deaignations of glebs, incarpont acns in vilhge or town, 
where the heritor hath booses and garden^ the same shall not be designedL he always 
giving other hmds nearest to the Idfk.** 

''Stair, 2,8, 40; Bank. 8, 6, 126 ; Enk.2,lO,fi0. 
» Stair, 1^ 8, 4a >BanL(l,8,128. 

« Fonett o. Matters, Feb. a, 1678. (M. 61S9L) The same thing k taken fcrgiwlod 
m an. other case, Moir, Dec 1, 1680, (5140.) 

^ This rtatnte provides, that where glebes were aStdated at an inoonveDient distance 
from the manas^ which m gensnd could only bam been the caae fien .thsir bmiy no • 
church lands nearsr, new glebes shooU be designed, «< mon oommodiooa and nearer to 
the mansi^ as gqod in quantity and quali^ as the former,, the same being dea^gned 
withb p quarter of a mile at furthest from the manse,** without allusion to chuivh 
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dcrabt trae, diat in a case which occnned in the lifginning of 
last century, hut which does not appear to have proceeded to a 
final dedsion, an observation was made, that when the church 
lands near the manse did not extend to four acres, it would b^ 
a great hardship to send the minister a mile or two fivther off 
for the reminder, and that it would be more reasonable to 
make up the glebe out of contiguous temporal lands, giving the 
heritor of these his reBef against the proprietore of die kirk 
lands ;i and it is also true, that in a later case, the court actual- 
ly found, in regard to a deficiency of the half acre fixr the manse 
and garden, that the minister was entided to have the ground 
necessary to make up the proper quantity designed to him ' out 
^ of any lands oontiguous to his manse, whether diurch lands or 
^ others^ die proprietor of such lands having his relief against 
^ the whole heritors of the parish.^ While in thesubsequent case' 
of Kmgri)ams, die court, after a full argument on the general 
point, at first decided, (though certainly by a very narrow ma- 
jority,) diat temporal lands could not be designed, while diere 
were church lands in die' parish.' 

59* This judgment was, however, at a subsequent period. 



lands, and without any exoepCkm expressed, bat that of rill^es and . inporpoiiate acres* 
It certainly does appear to me that the daiise in the act 180S, which is chiefly 
faanded oi^ to show that the distiactiQO was intended to be dooA away, bears a very 
cfifferent constraefeioD. The danse aUnded to is that where^ incorporated acres 
are exempted from designation, the heritor ** always giving other lands nearest to 
the Ugrk,** and it is said, (see Ceonell, p^ SSl,) to hrtmr the snppo^tion, that tsBn. 
poral lands were mtanded to be eqnally liable witkduHtfa lands. Now, no doubt 
these ** other lands** to be given by the heritor in lien of the incorporate acres, 
might be temporal lands, bat if tiie case of the incorporate acres being church 
knda, and so primsrily liable^ had notbesn tibe oaly case in tiew, why shoold the fo. 
gislature haTS Isid the burden of providing those other Jands on the proprietor of the in- 
corporate acrea, when on the assumption of thos» who maintain thb doctrine^ snch lands 
must have been in aU cases equally subject to designation with the inoorporate acres 
whidi wsra intended to be exempted. Had all lands in the parish bean intsiided to h» 
eqnaDy liable^ I .think it would necessarily have fi)]]owed, that the exemption of inoor* 
porate acres would have been abaolute^ and without any condition on the heritor to pro- 
tide other lands* It is worthy of remark also, that in the rcednded statute firom vHiich 
tUs exemption is tsken, the excaqitiQii is absolute, witboot any obligation on the heritor 
to ftvniah other ground near the manse^ so that some deviattion from that statute 
certainly in view of the framers of the act 1663. 

1 Potter, &c Ure, Dec 6, 1710. (M. 5129.) 

s Anderson^ Mov. 22, i791. (1L61«2.) 

s MiMsler of Kmgsbans «. Erskine, ac June 10, 1704 (M.5r4a) 
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l»ofi|^ under rerieir^ by an heiilor wbo had bteu flrimr md 
liad not appeared when it was pronounced, and the oouit then 
abeied their former interloeutora, and found, ^ That in the ciiu 

< eumatances of thii case^ the minister haa right to have hia 
' glebe designed out of lands lying near to his manse, wlietbee 
^ they he kirk lands or temporal bnds.^^ The ^ eircttmstaiices* 
here alluded to were, that an application for a ^ebe having been 
made by the minister to the presbytery in ITSD, the heritors of 
all the lands in the parish, with the ezceptioa of the college of 
St Leonardos in the university of St Andrews, to whom be* 
longed o^rtajn lands fonnerly diurdii lands, subscribed a written 
agreement, whereby they bound themselvea and their suceessora 
to pay to the minister L.60 Scots in lieu of glebe and foggage, 
aco<H:ding to their valued rent, whidi sum had eonthued to be 
paid ever suioe; and the court accordit^y, with reforenoe to 
ibeir agreement, found, ^ that the heritor whose lands shall be 

* so designed, is entitled to a proportional relief from tie oiher 

* keriiars of the pariah Kabte in pojfnent of the LXO Soota^ 
^ hitherto received by the minteier in lieu ttfgUbe? 

6Q. Notwithstanding the special terms of this interiocutor, it 
is stated by Sir John Connell,' that ^ the court now expressed 
^ so strong an opinion against the distinction between temporal 

< and church lands in the designation of arable i^ebes, that it 

* was considered as a judgment upon the general question against 

* that distinction, and ever since that period, th^ distinction has 

< been wholly dinegsrded in the designation of araUe glebes.^ 

61. This distinction may perhaps be disregarded in piaetice^ 
but I am not aware of any decision^ since the case of Kiiigs- 
bams, adopting the general rule, that temporal lands are suI)yeot 
to designation, though there be church lands in the parish ; and 
it seems doubtful, whether this can be laid down as having been 
settled by se speeial a caae as that of Kingsfaams, at least tiU 
sanctioned by long usage or other decisions on the general point 

62. If, however, it be held to be established, that there is no 
distinction to be observed, in the designation of arable gldbe% 
between temporal and church lands, it would seem to follow, that 
no distinction can be maintained between the different descriptions 

> Minister of Kingsbarns 0. Hay, Isc Jiim 11, 17IMI, (P. C. & M. Ap. ▼• GMe %) 
* Treatiae on Paiislifls, p. 91^ 
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«xf cinudi lands in the ordar of detignitioii. On the other hand, 
if church lande be still held primarily liable to be designed, if 
would appear from an interlocutor in that case of Kingsbamsj 
lliat the order of designation appointed by <lie act 1598^ and 
acted upon subsequent to the statute 1663,^ must stiH be adher- 
ed to. As to this Older, see Sec. 4, infm^ regarding minister^ 
grass, which certainly must be designed from kirk kadi, and in 
Ac order pointed out by the femer statutes. 

68. The statute 16ffi, repeatbg the ptorision of the reseind-. 
cd act 1649, exempts from desiguation < mcorporate acres in 
* Tillage or town, where the heritor bath houses and gardeiis, he 
^ always gmng other Iamb nearest the kirk.* In a case which oc- 
curred soon after the date of this statute, the ciicumstance oiP 
{Masons'* lands being buflt upon, and incorporate within a towir, 
was held to be no ground lor designing the glebe out of bishoptf* 
lands ; but this can scarcely be conridered as adedsion in dist^ 
gard of the exception, the purpose of which was not to throw the 
burden on lands which were liable only secondarily to the iii^ 
•corporate acres, but m^ely to enable the proprietor of ground 
no appropriated, to retdn it, on conditkm of proriding other 
land near the manse ; so that, probably, if the proprietor had 
offiered sudi other land, the exemption would hare been enforced. 

M. In the case of Peebles in 1784, a snnilar objection was 
taken and repelled.' The lands there designed, were not ift 
strict langui^e ineorporirted, being feued out to the burgesses, 
but not hdd burgage ; but what was i^more consequence, they 
do not appear to have been built upon, or appiopriated to gar- 
dens ; fiirther, they had originally been part of a vicar'^s glebe, 
and it does not appear that the proprietors oftred other land 
near the church. 

It would not probably be held a suffident oiyectiea to 
eract %ehig given to the exemption, that the lands weie 
not incorporate in the technical sense of the word, because 
the statute alludes to aueh lands being in viUageB^ and it weuld 
probably be held to include all endosed grounds in the imme- 
diate ridnity of towns and villages, built upon, or planted, or 
laid out in shmbbery or gardens. 

1 Vmwom af OjMrt o. WatMo, Jan. 85, 16S6. (M. 5139.) 
s Hcrilon of Perbkt v. Odgleidi, June 82, 1784. (M. 5163.) 
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Indeed, kxQg prior to the statuleB exettptiag imwrportte 
I«e8 in towns and vilUgeBi it had been fiwiiid that an acte en- 
cloaed and phmted abeiat with txees, adjacent to a femur's house, 
eould not be desigpied, ^ beoanse the Loida thought thqr woold 
^ not allow designations ct a man^s ordiard, or planted and 
^ dyked enclosure to be arable land to the minister.^ ^ ^ 

W. In this case, however, it was not alleged that there were 
no other lands in the parish, in the same order of desi gn ation. 
Had this been the case, the olijjection would probaUy have been 
disicgardedi for in the cases about ttm same period, wherever 
there were no other church lands liable in the same oider, the 
court sqpelled the olgecdon that the lands had been endoaed, 
inooiporated, or built upon, the heritor having in wch cases 
the option of giving othier ground nearest the manse, under the 
•act 157% ▼hich contuns » provision nearly equivalent to the 
exemption of inocvporate acres/ 

. 66. In general, at least where there is abundance of land 
^ually lisUe to designatipn, the court will undoubtedly have 
iregard to the convenience of the heritors, so &r as is oonristent 
with the right of th^ minister to a commodious glebe near his 
manse. 

67- An objection to a designation was, however, lately re* 
peUed, that Bome of the land formed a part o^ or was situ- 
Med jdose to the pleasure groiuid connected with a g&oAemmC» 
residence in the country ;^ and in a still later case, the House of 
Lords repelled an objection which had been sustained by the 
Court of Session, that the ground designed was in the imme* 



1 ManW«^Cini^gw,J«iMBQ^ 160ft. (M.SISiO 

< Nairn v.BosweU, July 24^1620. (1L5137.) Lamond v. Bennet, July IS, 1696> 
(ibid*) The proriiioii is at fiillowB :— -^ And qohair ony penons upon pretence of fewea 
or takkea obanned of manaes or gklMi, Ilea maid nmptiioiu laggings tilareoii, H iIm 
^gnhlBb tiiey tfank jjaana to be diqipwewail or rewovadf that then the irhWAop^tQ. 
the time of their TiaititionytraYeUf to agree the fewer or taVkraman, and the miniater or 
reader of ane uther manae quhilk nil be as gnde and ewest al the other, be jnst estnnatioa, 
the time it was set in Ihr or tddus, to be bigged, betwixt this and the first daye of (kto- 
bar nixt to enm, togidder alswa with oertain acres of huod adjaooot tiientOy in maner 
ferewid, for echewii^ debate and conteDtion. Bot gif tiie feww or tackkesman,*' it ii 
farther proyided, '^ refbsia^willii^ly to condticend to the nmin, then tiie ezecntion to pro- 
ceed for removing tn the principal manse^ and aa manie acres of had aa la beSm spsce- 
fied, notwithstanding ony bigginges maid or to be maid thereupon.*' 

9 Dnndasy ^ v» SomerTiSe, (Jedburgh,) Dec. 6^ 1805. Connell, p. 379* 
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dkile neighbomliood of an old manor-hiiuae^ winch though in 
rains, and not havrng been inhabited for a century and a haU; 
was said to be rituated on the spot most fitted for a fiunily man* 
non, and leflised to oblige the minister to take other ground of- 
Ibred by the beritors in its stead.^ This case, however, it may be 
observed, related to minister'^s grass, which can only be taken fiom 
church lands, and the hmds designed were church lands, while 
the ground ofiiaed in lieu of them was of temporal land, and 
not at aU so well suited for the purpose, or so oommodiously 
situated. 

68. In a case where the proprietor of the ground designed, 
pleaded in defence that there were oidier church lands nearer the 
dnirdi, it was held a sufficient answer that tUs land, which 
was abbey land, was annexed to the crown, and had become part 
ef the King's park, and had never been tilled before, though 
fit for that purpose.' 

09. A distinction may, perhaps, still be taken between those 
cases where the designation (as of minister'*s grass) must be made 
ont of church lands, and in a particular order, and those where 
the whole lands of a parish are equally subject to designation,-*- 
for in the former of these cases, the presbjrteiy would seem to 
have no discretion, but must design the land primarily liable, 
without regard to circumstances which might rqpilate the de- 
ngnatkm in the latter case, wheie^ the lands of the parish 
were equally open to them.' 

70. The suitableness of the ground must be judged of a&. 
oordkig to its state at the time of designation, and subsequent 
erections or improvements by the heritor will not be taken into 
conaderation, as a bar to the designation being confirmed by Ae 
court.^ 

71. The ground must, of course, be arable ; and although 
disputes may lurise as to whether lands proposed to be designed 
for gr<u8 be arable, to the effect of ewduding the designation, 

^ Moore V. BdabM, Maj 81, 1887. (2 Wilaon & Shsw, Ma) See the report of 
tbeceaeintheGoiirtof8anion,Dee.S3»18S5. (4S.&IX847.) 

< Loid Denieniline 0. M<GU], Feb. IS, 1S89. (M. 6137-) 

s See Umond, Jnlj 13, 1636. (Bl. 5187, and 1 Brown'e Supp^ 868.) Minirtar cf 
Dyeart e. Wataon, Jan. 35, 1665, (M. 5139,) and Moor «. Bebhe^ vt tupnu 

« Cmuiiiigluttn V. lailmialiolm, Jan. ff, I59ii (M. 61S5.) See also Wiboo n For- 
Wa Trustees^ June 10, 1818. (F. G) 
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(as to wluch see infroj See. 8 and 4,) there can seldoni be any 
difficulty in determining what k to be considered araUe, so as 
to be proper for designation as an arable glebe. 

78. The provision as to the ground being arable, is in fiu 
▼our of the minister, and therefbro if he be satisfied, the heriton 
have no right to object, on the plea that it is not fitted fbv 
tillage.1 

73. The glebe must farther be taken from snob groimd fit 
for the purpose, and first subgeot to designation, as is sitoated 
nearest the manse, and most commodious for the minister, and^* 
so fkr as may be, contiguous.' 

74u If there be no manse, the ehnroh is the point by vicinity 
to which die glebe and ground fer the manse most be deter<^ 
mined.' 

75. It is not imperative on the presbytery to design the 
glebe from lands absolutely nearest the manse, if there be 
gmmd equally suliject to designation, more comaodiously situ- 
ated for the minister.^ 

76* But, on the other hand^ the provision as to adjacency to 
4ie diurcb or manse, and contiguity, is to be considered as in a 
certain degree intended Ibr the benefit of the henten as wril u 
the mimster, and the latter will sot be allowed to < pick and 
< choose^ remoter ground, if there be lands fit for the purpose, 
and equaOy subject to designation, nearer the manse, merely be- 
cause the quality of the soil may be superior.^ Nor will he 
be aBewed to ciieose Ins glebe in separate patdies, if contiguous 
groond, fit for the purpose^ md sufficisittly commodious, can be 
kad.^' 

77* Neither, on the other hand, will the heritors be entitled to 
insiBt on his taking a glebe composed of separate patches of arable 

> Lamond e. Bemiat, July 19^ 1690. (M. dl87| and 1 Brown*s Supfk 868.) 
« UTt, e. 78r 1887, c », ISOS, & 7- 

' Wheo the ntuation of a church had been changed without an act of Parliameiily 
•cv decna of tha oommiMkHH hut wkh coMwt «f tba pariihiomiB, it WW r^ 
of that oomoit that tha niniftar waa entitled to hvf hia naaae^ and what ha wanted of 
gMtOy dMigned out of thechnnh lands naateal tha new church. Cbajaa «• PftrishioB* 
aniofBlaiwlayFiib.^l«i9L (M.513&) 

« AndenoB V. ThoBuiH May 28, 1810. (F*C) Afinnad on appeal, Jnlj 6, ISlf. 

> Muustm- of Fraa(ffhoiYh«.aiieHenlaf9,D«o. 1,1888. (M. 6140.) 
• M<Lean«. Earl or£lgin,&c. Jan. 18, 1818. (OonneU, fb 88&) 
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had, vhore it msy be dengned eonl^ooudy, cv instead of rix^ 
teen uninies of grass, shonld the parish not contain feur acres 
of contigaoas arable land.^ 

7a By the resdnded statute 1644, e. 31, it was provided, 
that where a glebe has become unprofitable by inundation, 
sanding, or other extraordinary accident, the presbytery should 
be entitled to make a new designation ; and although this pro- 
▼iskm has not been repeated in the act 1663, it is probaUe that, 
even under the existing statutes, a designation would be held 
competent where the destruction was complete, in the same way 
as if no glebe had been designed.^ 



SECTION 3. 

Gretas Glebe in lieu of AraJble. 

79. By statute 1606« c. 7? it is provided, that where there' 
is * na anrable land adjacent^ to the church, there BhaQ be de- 
signed to the minister ^ four sowmes grasse for ilk aiker of the 
^ saids fbure aiker of gleib land, extending in the haill to sex- 

* tene sowmes for the saids four aikers, and that of the maist 

* commodious and best pasturage of ony kirk lands lyand next 
' adjacent and maist nearest to the said kirks.^ 

BO. To entitle a minister to the option of this substitute for 
an arable glebe, it woxdd seem to be sufficient that he cannot 
get a fair and reasonably commodious arable glebe ; and he 
will not be obliged to accept a glebe composed of discontigu- 
<ras patches of ground fit for tillage, nor, it would also seem 
from the words of the statute, at an inconvenient distance from 
the diuTch and manse, though contiguous and otherwise suit- 
able. 

81. It can scarcely be doubted that although the statute 

> See M<Efliizie«.M<Cne, July S, 183S. (4&&D. 14S.) 

' Sir John Cooaell, with reforaDoe to this pout, obMrres, ^ I should preBimie the! 
* if the ground of' which the glebe k donpoeed be destroyed, or impaired by any ex- 
'tmorAnary erent, the mfadatar would hsfe a daha at eonmon law tor iadeBiaificA* 
'tioa.* pb484. 

«M<KflaBie«iM<Ona»jQlyt,lSSB^ (4&aD.14S.) M<Ndtt 9. NiiMaoD, Jan. 
Sl^lStQL (S&aDL 49S.) 
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1606 proTides finr the designation of grass glebes out of ciiutdi. 
lands, temporal lands, where there are no church lands, must now 
be subject to designation for this purpose, in the same way aa 
for the proper arable glebe, the rescinded statute 1644 applying 
equally to both descriptions of glebes, and the act 1663 being 
quite general. 

82. Farther, if it is to be held as settled by the dedsioa in 
the case of Eingsbams, that there is no distinction between tem- 
poral lands and church lands, in regard to designation for aa 
arable glebe, it would seem to foEow that the distinction must 
likewise be abandoned in regard to the grass glebe whidi is a. 
substitute for it. Even, however, if church lands were still to be 
considered as primarily liable to designation of such glebes, it 
might be doubted whether the order of designation, estaUiBhed 
by the act 1593, among the church lands themselves, would hold 
in this case ; since the statute 1606, authorisii^ the designation 
of tihese glebes, declares that they shall be taken out of ^ any kirk 
' binds lyand next adjacent and maist nearest^ to, the church. 

83. It will be observed, that the ground to be thus appro- 
priated is described in the act as the < most commodious and 
' best pashiflrag^ lying next adjacent to the church ; but this, 
of course, must be taken under the limitations and exemptions 
already mentioned as applicable to arable glebes, «ffpn»63,e/ #09. 

84. Although in the ground proposed to be designed there 
be interspersed small patches capable of a sort of rude cultiva- 
tion, and which may have been sul^jected to such cultivation, 
these may nevertheless be included so as to form part of the 
grass glebe.^ 

85. The soume is generally understood to be as much land. 
as will pasture one cow or ten sheep ; but this matter may be 
affected by the custom of the district ; and, accordingly, in a 
case already quoted having reference to a glebe in a breeding 
district, the soume was hdd to be * as much grass as jshould be 
' sufficient for the pasture of a cow f/oitk her calfy uniU a year 
* old.' 

1 AfKenzie e. M^Cne^ ttf ntpra. M'Neill 9. Nicholaon, ttf npra* 
, * M^KMizie V. AfCne^ ttf nqmu It was oliMnwl oo the bancli, that, ia fiiet, tfM- 
grass which would be raqnired for a cow alooe in a dairy district, would be aufiwieoi 
for a cow with her calf in a breeding^ district. The same rule as to the soume was 
adopted in the sufaaequent case of M'Nffiil a. Nicboltoo, Jannaiy 24, 1828. (6 S. k: 
D.422.) 
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86. The custom of the district was, in the same case, allow- 
ed to affect the designation in another respect. The inhabitants 
of that part of the country where the glebe was to be designed, 
(the island of Lewis,) are in use to pasture their cattle in sum« 
mer in certain uplamd grounds, and to keep them in winter on 
jfche low ground ; and although the minister contended that he 
was entitled to have the whole of his glebe out of the low 
ground, both for the sake of keeping it contiguous, and because 
it was^ nearest the manse, while the hill pasture was at a consi- 
derable <£stance, the courts by a majority, found that it was 
^ necessary to have reference to the j^actice of the country, of 
^ sending the cattle to the hill pasture during a part of the 
^ year, and that the petitioner (the minister) is only entitled to 
^ such portion of the lower ground of the farm as, together 
^ with a corresponding proportion of hiU pasture, shall afford 
' fflxteen soumes of grass throughout the year.'* 



SECTION 4. 

Mini8ier*s Gras8 and Fuel. 

87* By the act 1593, c. 165, it is provided, ' that the saidd 
^ glebes be designed with freedom of foggage, pastourage, fewall, 
^ &ill, diffat, loning, free ischue and entry, and all other privil- 
' edges and richtes, accordmg to use and woont of auld.* Accord- 
ingly, in a case which occurred in 1605, it was found that if 
die feuar of the kirk land, from which the glebe was designed, 
'had any common pasturage in any commonty, the minister 
* should have the like privilege for the quantity of his glebe f^ 
and a similar judgment was pronounced a few years later, in 
another case, which has probably been the origin of the ex- 
tent of pasturage afterwards given to all ministers out of 
any church lands in their parish, being fixed at grass for one 
horse and two cows. In the case alluded to,' the vicar^s lands 
extended in all to twenty*flix acres, and had besides attached to 

1 N«itte 0. Tireidie, May 25, 16S6. (M. ftl4S.) 
* HanUton v. Twecdie^ F«U 3, 1680. (M. 514S.) 
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them a servitude right to twelve floutnes of grass. Four of these 
86 acres were assigned to the minister as glebe; and in an action 
at the instance of the vicar^s fenar to remove him fifom the grass, 
^ The Lords found that albeit the minister bruicked four com-> 

* plete acres fi)r his glebe ; yet he ought also to hove part of 

* the privilege of pastun^ which was due to the vicar^s land) 
^ and wherein Ihe vicar^s feuar was infeft ; therefbre, they found 

* due to the minister, the privilege of one horse grass, for his 
' travelling to presbyterieB and his other lawftd business, and of 
' two cows'* grass tat his house and fiimily ;^ thus ftdng on a 
specific quantity, instead of finding generally, as in the fimner 
case, that he should have the privilege in extent efftiring to 
the * quantity of his glebe/ 

88. The act 1663, (repeating the rescinded act 16H) 
directs, ' that every minister have fuel, foggsge, feal, and 

* divots, according to the act of Parliament, made anno 1093;* 
and it then goes on to declare, that he shall also have pastur- 
age, which was included with fuel, &c. in that statute; but 
instead of doing so in the general terms of the old statute, it 
specially provides, that * every minister, (except such ministers 

* of royal burghs, who have not right to glebes,) have grass for 

* one horse and two kine, over and above their glebe to be de- 

* signed out of the kirk lands, and with relief according to the 

* former acts of Parliament standing in force. And, if there 
< be no kirk lands lying near the minister's manse^ out of which 
^ the grass for one horse and two kine may be designed; or, 

* otherways, if the saids kirk lands be arable land^ in either of 

* these cases, ordains the hetitors to pay to the minister and his 

* successors yearly, the sum of L.30 Soots for the said grass for 

* one horse and two kine, the heritors always being relieved, a&- 
' Cording to the law standing, off other hraitors of Idrk lands in 

* the said paroch.' 

69, Under this statute, all ministers entitled to glebes have 
right to grass for a horse and two oowSy over and above thor 
glebe, out of whatever church lands may be in the pariah not 
arable; and where all the church lands are arable^ to L.90 Soots 
annually in lieu thereof. 

90. Church lands alone are liable to be designated for minis* 
ter's grass, so that where there are no church lands in the parish, 
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there am be ao deflignation of gna^ in Wad* An to whether 
the money allovance is due notwithstanding^ see n^pra SS, 
et seq. 

91* It is incnmbent on the minister dsiming the gtass^ to 
pointout the church lands fiom which it may be designed ; and 
this was so finmd, even where it was undoubted that tliere were 
chuich lands in the parish^ and the heritor olgecting was the 
sole proprietor^ and so the party fiom whose tttles alone it could 
iqipear which were and which were not church huids.' 

9S^ In burgh paridies where the mimster is not entitled to a 
^ebe, he can have no daim for grass ; but wherever he has a 
glebe, he has likewise right to graas^ if there be any church lands 
out of which to design it ; and in one case, where the landward 
district attadied to a burgh parish, provided with a masM sad 
gldie, had been disjoined and erected into a separate parish, it 
was found that the minister of the burgh parish was entitled to- 
grass out of the churdi lands in the original parish, though now 



93. This grass must be taken £rom the nearest church lands 
in the order of designation; and if all the church lands be arable, 
the statutory allowance must be allocated on the heritor of the 
nearest church lands,' with relief to him against the other her*- 
itars of church lands in the parish.^ 

94- If the minister have no manse, the lands nearest the 
g^Lribe will be taken ;^ and in one case, where the lands march- 
ed with the glebe, an objection was repelled that there were 
odier lands fit fiir designation nearer the church and manse* 

96. The osder of designation estabhshed by the act 1593, 
still holds as to ministei's grass, the statute 1663, providing, 
that not only the relief, but the designation shall be * acoosding 
^ to the fonaer acts of Parliament standing in fince.^ 

^ Miafator of l^ttibrMe v; M«ik, Jan. 24, Ifllft. (P. C.) 

* Jllisins of tOrkeJ^, Matdi ^S^ 1SS6. (M.5U1.) 

> WhetlMr on tbe nearest of aoy dnrcfa hnds^ or onlj of the nearest gfaorch land* 
first in order, has nerer been ma^e the subject of discnaaion* 

« Dwy V. Thomson, Dec. IS, 17&5. (M. 6161.) In 4he pnor ease oT PetgtBakn ^ 
Glasgow, Jan. 8, 1746. (M. 6157— Elchies v. Glebe, 3,) decree was giren against 
aStiMfaaritoragHienl^, tha while laitdn bai« chnch iMdsi bok the ynfoaUafnle 
ada|iladinthfrGweafDiiry,waiU nodMkedlyaowfaafeSafwad. Sea Esafc S, 1<S M* 

» Erak. S, 10, ee. < Abdie, March e, and May S4, ISltt. CoMMll, ^ SM* 

7 Nicolson o. Earl of Oalkmay, J^UM IS, 18S3. (Y&ftlXMS.) 



113 MANSES AND GLEBES. CHAP. III. § 4. 

96. That statute (1093) prescribes, that < quhair diere hes 

* bene na glebe of auld, or quhair there hes bene some of auM, 

* zit it be farre vithin the quantity of fouraikersof knd,thede- 
' signation be mud of the panon, Ticar, abbot, or prioresse knds ; 
^ and failzeing thereof, out of bishoppis knds, firieres lands, or 

* ony uther kirk landes within the boimdes of the said paroche.^ 

97- From the oonstructbn of this enactment, it m^t be 
thought that parsons^Ticars^ and abbots^ lands, were all equally 
liable, and that whichever lay nearest the church might be ta^ 
ken for a glebe. But as parsons^ and Ticars^ lands were made 
first of all liable by the act 1572, and abbots^ lands, by the act 
1592 only where there was no glebe pertaining to parson or vi- 
car ^ of before^ it was held that where there are parsons* or vi- 
cars^ lands, they must be designed before abbots* lands,^ which, 
however, with priors* lands, come nest in order of liability, and 
before any other description of church lands.' 

96. Although in the enumeration in the statute of church 
lands liable after parsons*, vicars*, and abbots* lands, bidiops* 
lands are first mentioned, then firiars* lands, and lastly, any 
other kirk lands, it scarcely seems to follow necessarily from 
this, that the designation was intended to be in the same order ; 
on the contrary, the natural construction of the statute seems 
rather to be, that the glebe wias first to be taken out of parsons*, . 
vicars*, abbots*, or priors* lands, (all these having previously 
been liable,) and that failing these, it was to be taken finim 
bishops*, firiars*, or any other chureh lands, without order of pre- 
ference, and this construction is somewhat confirmed by the cir- 
cumstance, that in the decision above quoted, (Naimeo. BosweD,) 
which fixed that parsons* and vicars* lands must be ^^g»H be* 
finre abbots* lands, the argument is not put on the order in whidi 
these lands are enumerated in the act 1593, but on the statutes 
1572 and 1592, the first of which dedaied, that so much of the 
parson*s and vicar*s glebe should pertain to the minister, while 
the second only extended the liability to abbots* lands, where 
there had been no glebe of old. 

iNainwv. BotweU, July S4^ 1628. (115187.) Of oonne they mngt BlMirise b« 
dmgMdbflfimbidioiM or any other cfanrdilndt. FteraorDysartii. Watwn, Jib. 
»i^l066. (lf.«180L) 

* Nichobon V. Portaooi, Jvly 1083. (M.6136^) 
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99* In the only case, however, where a quesdon has arisen 
between the different classes of church huids, other than par- 
8ons\ yicars% and abbots^ the order of enumeration seems to have 
been held as intended to fix the order of designation) and accord- 
ingly lands belonging to a chapkdnry, which fall imder the geii>- 
eral denomination of * ony otiber kirk lands^ kst enumerated 
in the act, were found not liable, while there were bishops^ or 
fiiars^ lands in the parish.^ In like manner, it would probably 
be held, that bishops^ lands are subject to designation before 
fiiars" lands, as being first enumerated in the statute.^ 

100. It is of no consequence that the lands first in order be 
ntuated at a greater distance than those secondarily liable, it 
having been fi»und in the case last quoted, * That where the 
^ acts of Parliament spoke of contiguity or ewestness, it ought to 

< be undostood, that the most ewest of these lands should be 

< designed in their own kind as the most ewest of parsons^ lands, 

* and the most ewest of priors^ lands, and so of bishops^ lands^ 

* and suceesrive in order, but not comparaHve among then^ 
^ selves, so as if the bishops^ lands were nearer than the abbots^ 
^ OK parsons^ that the nearest should be first ; but that, the near- 

< est of its own sort should be deseed before the more remote 
^ in that same kind, and no otherways.^ ^ 

101. Temple lands are not churdi lands, in the bcbm of dM 
acts of Parliament regarding the designation of glebes.^ 

102. It matters not in a question regarding the order of de- 
aignadon, how long before the Beformadim the lands had been 
&ued out by the popish dergy/ 

103. The character of lands, as of a particular class of church 
lands, at the Reformation, or at the date of the act 1593, will 

1 UaUbiiitoo «. PatersoDy July 13, 1636. (115188.) 

< On tlM same priodple, prion* landa woald be hdd free^ if then wen abbota* had* 
in tfaeparisb. 

' HalibortoB «f< nipra. 

4 Doncan v. Paruhionera of East RUpatrick, Feb. 12, 1698. (M. 6140.) The iv 
porter (Lord Foimtainball) statesy *^ The Lords remenbered it had been aerend timea 
decided that they wei« not, being given to the knighU for defending the temple of Je- 
rasniem at fint^ and then Rhodes and Malta, and were seeolar lands. And I find it so 
decided in the parliament of Paris in Antonios Bcngens and Francis Penaonias, their 
truetatea dt ben/^fidia eccUtiasttda" 

« 1578, c 48 ; 1692, c ll8. Nairae v. BoswtXSy July 24, ld29. (M. 5137.) Mi- 
nister of Kbgsbams v. Hay, &c Jane 11, 1799. (F. C. & M. Ap. r. Glebe S.) 

H 
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not regulate the order of deagnatioD, if tbey hare aubiequeiitly 
beoome bishops' lands dorii^ the sabsistcttce of the pfotestant 
episcopal church in SootUnd. The lands in such case will be 
held to be bishops' lands, whatever dass of diureb lands they 
may formerly have bdonged to.^ 

104. Church lands which have bera mortified to the use of 
xmiversities, schools, or hospitals, appear, by theresdnded sta- 
tute 1644, to have been intended to be entirely eiempted finna 
designation, it being pRmded by that statnte, that ^ where there 

< is no kirk hinds or houses fonnerly belonging to parsons, vi 

< cars, or any other eedeoastidc persons witfaAi the parod, w 

< toAere the same are martykd ta wUverriHts^ schools^ or has- 

< pUak^ it shall be hwftil to design out of whatsomever odicr 

< lands,' &c. But though this statute is genetally held by our 
writers to have been revived by the act 1663, the piovinoa does 
not seem to have been given effect to in the only case where Ae 
question has yet occurred, to any greater extent, than makmg 
such lands liable uMmo iooo hi a question with odier choidi 
lands, but before temporal lands.' 

105. This privilege seems to have been adcnowledged to be- 
long to such lands by the dednon in the case of Kii^baras al- 
ready so often quoted, inr^ard towhiohitmay be here observ- 
ed, that aldiough the interlocutor regarding the order of desig- 
nation of the church lands in that parish was recslled, this pro. 
<»eded firom the court coming subsequently to hold, that the 
temporal lands in the parish were liable equally with the chuidi 
lands, and so does not affect the value of the decidoo, as si 



* Minuter of Kiogsbarnfl vt npnh The qnertion hero related to the landi of P!l- 
milly, whkh so early as the iSth oentury, had been held by laymen m len from the 
priory of SL Andrewa. The rerenne of the prioiy waa aanexed to the crown at the 
Reformation, and afterwarda erected into a temporal lordahip in fiiTonr of the Ooke of 

'Lennox* From him it waa porchaaed in I6S6 by Chariee I. who immediately preeenled 
it to the archbishop of St. Andrews ; and since the abolition of episcopacy, the lands of 
Pitmilly haTo been held of the crown as in right of the arehbiahop. The oowt Iband 
these lands liable aecundo loco only to hmda atnated fhrther from the raanae, which had 
been disponed by the bishop of St. Andrews, in 1359, to the prioress and oonTetit of 
Hadding;ton, and by them feoed out to a layman in 1401. 

* Ibid. They an still liable as dinrch lands in qneetions of relief at least where feoed 
oat for a trifling or nominal frn-doty. Coi^ «w PkuishioAers of Anehtergonm, Feb. It, 
163ft. (M.6160.) Bnt Sir GeoigeMadMnsie^ with reference totiiia case, doubts If h 
would be a precedent as to chnrdi lands mortified to colleges and remaining wi^ 
them. Obsenr. on act 1S9, P. 14. James VI. 
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an order of dtdgtMatoif in cases wheredutdb lands are alone or 
jp&naiily Uable. 

- 106. A qaesCion had preTbudy been miaed in an old case, 
whether lands wUbh had been hoi^ilal landi befete the Refi»« 
nmtion, but were now hdd by laymen^ thonld be defiigned tat m 
glebe before tempoiml bndi; bnt it was not decided; or at 
leaet there is no report of the decision. The court appointed 
the tides of the lands alleged to haTe been hosfiital lands, to 
be pibdnoed, ■* declaring,^ as the report bears, ^ that if upon 
^ production^ the lands appear^ to have been hospitid laadsy 
< Ae Lords would then oonsidee, whether that hosisltsl lands 
* should be designed befine* temporal lands.^ ^ No further no* 
tine appears of die ease^ 

107* A party objecting to a designation, on the allegation 
that there are nearer church lands, or lands liable in prior ordeTi 
must condescend on these lands, and shew that they are sOk* 

106. Where a layman had acquired right to an interest in a 
common belonging to an e6desisstiodl estaUishment, he haying 
in his own right an interest in the same common^ and had after* 
wards iiithe division of the commonty, had a certain extent as^ 
signed to him, without distliigiiishing the part allotted to him in 
▼irtae of the ri^t acquired ftom the church, fiom that albtted 
to him m virtue of his own right, it was found that the lend so 
undivided could not be held as church land, to the effect of war^ 
lantiiq; a designation fiom it, as if the whole were church lands.' 

The judgment of the House of Lords, by which this was de^ 
termined, found that part of the undivided property was kirk 
land, within the meaning*of the statute 1663, and that part there- 
of should have been allotted to the hmtor in ^respect of the one 
Itighty and part in tespedt of the other, but that the pioeeed. 
bg of the presbytery in designing the glebe out of it, * as if the 
' entirety had been kirk land, was erroneous.'* No means, how- 
ever, were pointed out by which the presbytery should have 
procee d ed to make efieetual the burden to whidi a part of these 
lands were confesseAy liable. 

<LordF€R«l«.MsUm,F^(^lilifiB. (M. 61SS») 

*8MDak0ofBii€eleiigh«.Scotta,Jia72O, 1070. (2 Bfown** SQp^ 497.) tUtoM 
iSMt txaeUy that a»amcd in the text, bat it involtM tWanuepniidTle. 
s Forbes «. WihoD» Jtly S4» 18M. (1 Sh*w*e Appeids, S4a) 
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109- The minister's grass, as already menlioiied, can only be 
designed out of church lands. The pasture ground nearest the 
manse of the several classes of lands in their order is, of course, 
first to betaken. If all the landsof a prior class be arable^ then 
the more remote, though of a class liable only gecwndo loco^ wHl 
fidl to be designed ; yet if the whole church lands be arable^ it 
would rather appear, firom the general terms in which two deci- 
sions quoted below are reported, that the ^20 Scots, in lieu of 
grass, will be* allocated on the heritor of the nearest churdi 
lands, without r^ard to the ord^ of liability, with relief to him 
against the others.^ It ought to be observed, however, that, for 
any thing which appears in the reports, the nearest churdi 
lands in these cases may also have been of a dass first in order 
of designation, or that all the church lands may have been of 
the same order. 

110. Although the act 1606, c. ^, provides the £20 to the 
minister, not only where all the church lands, are arable, but 
also where there were no church lands adpiceni to the manse, 
this must, I should think, be considered as a provision in 
favour of the minister, who probably at the time when the 
statute was passed, might have preferred the money allowaace 
to grass at a distance from his manse; so that at the pre- 
sent day, when the money allowance is so disproportioned to 
the value of the grass itself, the minister would be entitled to 
innst on having the grass designed to him, if there were any 
pasture kirk lands in the parish, however distant fiom ibc 
manse.' 

111. Disputes have firequently arisen as to whether the land 
taken for minister's grass is truly grass land in the sense of the 
statute, or whether it is to be considered arable to the effect of 
being exempted firom designation. 

It IB dear that the minister, on the one hand, is not entitled 
to ground, which being fit and proper for tillage, is also bona 
^fide under a continued course of cultivation, though oocasioA- 
ally bearing grass crops, and being in grass at the time of 

1 Doric «. Thomson, Dec 13, 176&. (M. 6161.) Forgnioii o. Glogoir, Jan. 8» 174& 
(M. M67> and Elchiei v. Giebe, S.) 

' It WM in an old oaie ImiBd that the minister had the option of taking the moBiy 
allowanoa, or the graai in kind. Steel v. hit PftridbioDera, Jan. SI, 1718. (M. 61S1-) 
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designation,^ and that the heritors, on the other hand, cannot de- 
feat the minister's right to proper pasture lands, always in use 
to be in grass, by ploughbg them up with a view to their ex- 
emption.' 

112. Between these two ^Ltremes a number of cases may 
occur, attended with considerable difficulty. 

It would seem, however, that ^(ven where lands have not been 
ploughed with a view to defeat the minister's daim, it will not 
exempt them that they have been occasionally brought under 
tillage, if they are ^ of a poor soil, which by nature is more 
^ fitted for pasture than the plough,'' and what in our old farm- 
ing language was termed ^ outfield.'^ But whether ground is to 
be considered outfield or not, must be determined by their state 
at tlie time of designation, and it will not be sufficient to exempt 
them that they were outfield some years before, if they have 
since been improved, and brought into a continued state of 
cultivation.^ 

113. It will not, however, warrant tiie designation of land 
de facto in a course of cultivation, that it may perhaps be bet- 
ter fitted for pasture, and might be so employed to more advan- 
tage.'* 

114. Nor, on the other hand, is it a sufficient ground of ex- 
emption, that the land be capable of tillage, if it were constantly 
in use to be in pasture.^ 

115. In tiie case here referred to, it is said that by < arable 
* ia meant land which is in use constantiy to be laboured.' This 
considered as a general rule, is correct, but there are exceptions 
from it Thus, if the ground be not only capable of tillage, 
but peculiarly adapted for it, and there be little ground of that 
kind in the neighbourhood, though it has not been ploughed 
for several years, it will not be allowed to be taken, especially if 
there be other ground more properly fitted for pasture. So it 

' > Otmoa V. Ewar^ Jom 88, 1778. (M. 6108.) Minister of Ptobride v. Maale, 
Mftjl^lSOa (F.C.) 
s Stoet «. liii Pttiahiooen, Jaa. 31, 1712. (M. 6131.) * Enk. 8, 10, 62. 

•* Priflgle «. 1u8 Miairter, Febu 6, 1766. (6 Brown's Sapp. 908.) Hodges v. 
Bkyee^ Feb. 87, 176& (M. 6168.) 
* Qrrinon «. Bwart, Jone S6, 1778- (M. 6102.) 
< Mininter of Puibride r. Maulc, May 18, 1809. (P. C) 
7 Slid V. Dakymple^ July 87, 174& (6161.) 
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was held in the case of JEltriok, as to some * haugV land, the 
only ground fit fbr ploughing in the neighbourhood.^ 

116. In like manner, land which had been in pasture (cft 
many years, but had previously been brought into a high 
state of cultivation, then laid down, and since kept in grass 
for the purposes of. i^ dairy near a town, was held not to be 
liable to designation ;> and the same exemption would un- 
doubtedly "he extended to those rich meadows which, though 
perhaps never having been previously under a course of culd- 
vation, are made, by means of artificial irrigation, to yidd crops 
of grass, more valuable probably than the grain crops of the 
axable ground in cultivation in the immolate vidnity. 

117. It was not, however, deemed a sufficient ground ibr ex-i 
cmption, that the land was marshy, and not fit for the actual 
pasturage of cattle upon it, the grass having been in use always 
to be cut ; but in the circumstssnces of the case aHuded to, the 
ground seems to have been less valuable on that account, and, 
of oourse, the minister alone was entitled to com|>Iain of this.' 

118. It had ui a previous case been found, that the presby- 
tery could not design (or minister's grass, even where there were 
no other church lands for the purpose in the parish, * very va- 

* loable grounds, one acre whereof, though wet and not proper 
^ to be dunged, yet was immemorially laboured and laid out in 

* grass alternately with the rest of the farm, that is, three years 

* hi oats, and three m four years in grass, and the rest of it was 

* in use to be dunged and sowed alternately with bear, pease, 

* and oats, and then laid out in grass as the other acredale lands ;'^ 
and in the report it is stated, that * th^ court thought that by 
< arable lands the act of Parliament did not mean either lands 

* that by industry could be laboured, for all lands are arable in 

* that sense, nor yet lands that were constantly in tillage,^ fbr in 

* that sense some of the best grounds would not be accounted 
' arable, but such grounds as of their own nature were arable, 

1 Minkter of EllridL, June 12, 181S. (GqmmD, p^ SSSL) 

• Brace V. Gantein, May SO^ 188S. (4 & & D. ^6.) TU gnmai to» ui q«i^ 
tioD liad been in gran tor npwaxda of SO yearly bot was let at L.6 per acr» 
s Heriton of Pcehlea v. Dalgleiflh, Jwm 88| 1784. (M. 6ie& } 
« Minuter of Donfermline v. Alack, Jane SO, 1761. (ElcUca, «. €Hcll%&j 
^ The meaning of this obtiottBly is, < nor yet exditftve^ kads ooaslMt^ in tiU^e.* 
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' and mm sre or liave been in use to be tilled in their course 
^ widi the other grounds of the farm ; and bmds not arable sudi 
' as were not proper for tiUage, and have not been usually em- 
^ ployed in tillage.^ 

. 119. The question as to what was to be conaideEed the mean- 
ing of the term arable, in the statute 1663, was again maturely 
oonsideied in the late case of Fanbride; and the general rule 
there hid down by the court, and which may now be considered 
as fixed, undtir t}ie ezoqition of rich meadow or hau(^ land 
4dNnre alluded to, was, that by arable land was to be understood, 
* land whidi was defaeto in a course of cultiyation/ ^ 
. ISO. Where the ground des^p^d fiir minister'*s grass contains 
conmderable plots of arable ground, these will be excluded' But 
if there be merely a small pateh of ground, which has been in use 
to be ploughed, (surrounded by the rest,) that will not be held 
a sufficient objection to the dedgnation.' 

121. A question was raised in a late case, as to whether when 
the heritor had, pending a law-suit as to the validity of the de* 
flignation, improved the land fixed on by the presbytery, the ex- 



1 MatftarafFBnbriaa«.MttiIfl^M«7l8^1809. (F« GL) ThBOpiauiKif themigo- 
ijl^cCtbemrt was ddi?crad by JUwdPntidcntBhir asfiDttowB :---<* That tbt term 
■nble kmd wai ambigiioiu. That itmeantyin the first pboe» land that can be ploughed; 
but though this was a sense that readily oocorred in eommon discourse, it coold not be 
reoeiTed m tiie sense ef the Iqiisktaie in this set) fer if it were^ there would remain no 
land for designation but mere rock or bog» siiiea all other land may be ploughed. Thait 
amther meaniBg which might be put on the word was, ' land Uiat aotnally had been 
* plooghed ;* bat even that had been fbond, by decisions of this conrt, not to be suffi- 
cknt tobring land under the ezoeptioo of this atatnie aa andifeb That then there ze- 
PMJned only one other meaning which could be looked to, vis. land which was, deficto, 
in a ooorse of coltiTation. That this aecordingiy was the interpretation which had been 
most genefoDy adopted. Tha^ in particular, it had been adopted in tiie ease of Ewii^, 
where the point had been very maturely considered. That there was, no doubt, a fouith 
interpretation which had been put upon these word% via. land that ought to be ploughed, 
— Iffmi that it was expedient to hare under eoltiTation ; but that there did not appear 
to be any fonndatkm for this in the statute^ and it wooldbe too much to fold it in the 
mere word nniUB. That, in this way, hmd wUck bad bsen uniformly colt^vsted for 600 
yews i^bt beheld not to ba arable^becanae it appeared that it might be better husbandry 
to torn it bto grass. That there might be very good reasons why such a test should hsTe 
been adopted ; but that there was no gromid to suppose the legidature was aware of 
them, for tiie statute mys nothing of such Teasons* nor of snch a test. That to adopt a 
ralej, therefore^ npon snch principles would be mskii^ a new statute.** 

* Minister of Psnbiide v. Mauley May 18, 1809. (P. C.) 

• Thomas o. Anderson, March 6^ 18ia Affirmed, July 0, 1614^ (2 Dow, 433.) 
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tent to be allowed fbr minister's grass should be vegnlated by 
the state of the ground as at the date of the des^pation, or by- 
its 4)ondition when it ultimately came to be appropriated to the 
minister by final sentence of the court.^ Two of the judges 
thought, that the minister being only entitled to grass for a 
horse and two Une, he ought not to get land that would affoid 
more, though its capability of doing so was owing to operatioBS 
of the heritor pendente lite. The minority, however, thought^ 
that the provmce of the court was merely to judge whether the 
designation by the presbytery was right at the time it was made^ 
and, if so, that it could not be afiected by after operations of 
the heritor; and this view is supported by an old decision in a 
case where houses had been built after the designation.' The 
case was afterwards taken to aj^al, and the whole judgments 
of the Court of Session reversed, but on grounds which ren- 
dered it unnecessary fbr the House of Lords to decide this 
point.' As to other restrictions on the designation of lands fin: 
a glebe, see eupra 63, et eeq. 

122. If all the church lands In the parish be arable, the min- 
ister must then accept, in lieu of his grass, ^^^20 Scots annually, 
to be allocated, as formerly mentioned, on the heritor of the 
nearest church lands, with relief to him against the other heri- 
tors of church lands in the parish. See supra 93, et eeq. 

123. It was in one case found, that the minister might daim 
his jP20 yearly till grass was designed.^ 

As to whether the money allowance be due if there be no 
church lands in the parish, see eupra 29) 30. 

As to how far the minister is entitled to grass when his glebe, 
besides the legnX standard, is sufficient to supply grass for a 
horse and two cows, see eupra 31. 

As to how far the minister may be barred from oii|iming a 
designation of grass, by the use of preceding incumbents to ac- 
cept the money allowance, see supra 25, 26. 

124. Besides the right to grass, specially provided by the act 
1663, the minister is entitled to such * fuel, foggage, feal, and 

> Wilton V. Forbes, June 10, 181& (F. C.) 

* Caonioghamv. Kirkmaholm, Jan. 6, 1594. (IkL 5135.) 

a Forbes o. Wilson, Jnly 24, 1822. (1 Sh«w*s Appeals, 849) 

4 Potter V. Heritors of Kippen, Jan. 31, 1708. (4 Brown's Sopp. 891.) 
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* divot/ ^ previoua incmnbents may have beoi in use to oajoy, 
but only to such as have been so enjoyed ;* and presbyteries can- 
not specially design moss for the use of a minister,' any right 
of this kind being one whieh must be made good in the ordinary 
way before a court of law. 

126. Eren although the minister has been in use to cast 
peats in a particular moss from time immemorial, if that moss 
be exhausted he will not be entitled to exercise the same pri- 
Tilege out of other mosses in the parish where he has not had 
the like use.^ 

126. The minister is entitled to cut the grass on the church- 
yard/ but not to pasture his catde thereon.^ This, however, 
cannot be calculated as part of his grass,^ see Churdiyaids, 17- 




SECTION 5. 

Of the relief competent to the Heritor whose land is taken 

for Glebe or Minister's Grass. 

127. Shortly after all church lands were made subject to de- 
rignation for manses and glebes, in those cases where there was 
no manse or glebe of old, or where the glebe was within the 
quantity allowed by law, an act was passed, (1694, c. 202,) de- 
claring ^ that the fewars, possessors, and tackesmen out of quhais 
^ landes the manses or glebes are designed, sail have their re- 

< liefe of the remanent parochiners, quha are fewars, possessors, 

< and tackesmen of kirk lands, lyand within the said parochin, 
' pro rata ;^ and the statute 1663, which makes provision for 
minister'^s grass out of the church lands in the parish, declares 
lliat this shall be designed out of such lands, and with relief 
^ according to the former acts of parliament, standmg in force i* 

> Djmock V. Duka of Montrose, Feb. 2S, 177a (M. 6140.) 
s Dnffo. Oialiiien, Feb. S8, 1768. (]i.6M7.) 

* Dymock, «t flipro. 

4 Forliee, p. SlA. BanL S, 8, 194. Spenoe o. Darling and Hall, Dec. 1, 1808. 
(ConneU^a Soppb 96.) 
^ Hay V. WittJamsoD, Dec. 2, 1776. (M. 6148.) Spence, ut tupra, 

* Beatoon v. Dallas, Feb. 8» 1734. (Elclues, v. Glebe 1.) 
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pud tbe £80 Scots, in lieu of this grass, is also giaiited, 
relief *off other heritots of kirk land^ in tbe said paroch.^ 

1S& In like manner, when the. nesdn^ed act, 1644, c. 31, 
wtboriaed designation out of temporal lands, when thoe were 
no churdi lands in the parish, it at the same itime enacted, ^that 

< the wholf h^Um of the parish, qmtribu^ proportionally for 
^ makjng recompense tp the heritors pnt of whose lands the said 
f man^s aiid ^^eib shall be tsken, re^Mdctive, via. heritora of 
* kirk lands, when kirk lands are designed, and the heritors of 

< all lands of other holding, when the designation is of other 

< \m3» nor kirk lw4s.^ 

ISO. This rescmdedst^tute, as already repeatedly mentkmed, 
has been generally held to have been revived by the act 1663, 
which contains no provisions as to relief among heritors, ex- 
cept with refieience to the minister''s grass ; but if it be now fix- 
ed by the derision in the case of Kingsbams, (as to which I 
have ventured above to express some doubt,^) that temporal lands 
are equally subject with church lands to designation for an arable 
glebe, or grass glebe in lieu thereof, without distinction, it will 
fellow as a necessary consequence, that the relief must be against 
all the heritOTB, without regard to whether their lands be diurch 
lands or temporal lands ; and the general rule, therefore, with 
reference to arable glebes, or the sixteen soumes of grass glebe 
in lieu thereof, will be, that the heritor whose land has been 
takei^ for this purpose will have relief from all the other heritors 

* * • 

of the parish, of church lands and temporal lands equally, aCf 
eording to thrir respecuve valuations,' 

130. I^ on the other hand, it shall be held that church 
lands are subject to designation primarily to temporal landfl^ 
then the order of relief mentioned in the rescinded statute, wiU, 
of course, be followed ; vis. that it shall be against * the heri- 
^ tors of kirk lands, where kirk lands are designed, and the faerir 
^ tors of all kinds of other holding, when the designation is of 
' other lands nor kirk lands.^ . t 

131. In this view, where the designation is of church lands, 

* See tvfru 61, lee ebo iSS, et 9eq, 

< The ▼aliwtioii b the only rule which bee hitherto been wdwiitted, in regtad to thie 
question ; and the raiiione which have induced the adoption of the real rent in peculiar 
circonetanoei^ with reference to the ezpeme of building a chnrchy do not aeem lo applj 
to the ciae of relief among herilon for huid taltn aa a glebOi 
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NeswiU holduirith re&rence to the mimater^Bgriss, 

'^hich^ as it can only be taken <mt of draxth famda» 

^pnfined to the heritors of sndi lands; but it k 

the heritors of all church lands, of wbatemsr 

\and without regard to the order in whidi 

'^ J designed.^ 

a one caaecontended, that, fiom the terms of the 

4)» relief was only to be allowed when die whde p». 

,ae greater part was dbuich land ; bnt the court jostly 

y that, whatever the extent of churdi land nngfat be, the 

.cantor whose ground was taken, was entitled to the same vpUef/ 

18SL As the fiinner ^ebe of die parson or "ricar, at least to 

die extent of ibur acres, if there was so much, wn declaredly 

by 1572, c. 48, primarily to belong to the mimster, and other 

church lands were only made sulgect to deoignaiaon where dicro 

Has no glebe fonnerly, or where it did not extend to lour acres, 

(1898, c 16B ;) and as the act 15di» gmting relief ^pnnst die 

heritors of church lands generally, is expresily confined, in dm 

preamble, to die cases ^quhair diere has been na aoanses nor 

* gleibs of old, nor yit designed of new,^ it has been thoogfal^ 

and with much reason, diat where there had been a {^be fimnu 

ly, the feuar of such glebe, when it was designed to the minister^ 

should not have relief against the heritors of other cborch landa^ 

but merely, diat ^here there was more than one feuAr of die 

gleb^ he from whose part the designation was made, fllmuld 

have relief against the others.' 

134. The court, however, have, though widi considerable 
difference of opinion among the judges, put a different omstruc- 
tion on this statute, 1594, which must now be held to have pro- 
vided relief equally, when the ground deseed had been part of a 
former g^ebe, as when it had been part of any other diurch lands.^ 

um,e.90e. 

* Dnke of Bnoeleogfa «. Sootts, July 20^ 187<^ (2 Brown's Sappb 497*) 
.> See Stair^ 9^ 8^ 40; who obflenres^ that ^ where old gldbe of panooe are deefgn- 
tfdy lliera is DO relief hy othtf kirh lands, eiEoept those who had feus of other parts of tho 
aanie gtdb ; seong, bj the ibraeaid statutes, the feoars of old manses and g;leibs are to 
aofier designation or topnrchase new manses and gleibsy so that these old manses and 
gleSM do not infer retieC* See also Porhes, ]i. Sl& 

« Laidlaw vw Eliot, Dec. 8, ISOa (M. ap. Glebe 8.) gee also Cock v. P aryiioiieia 
cfAncfatergovin, Feb. 18, 168ft. (M.61fta) 
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. 185. The pfoprietora of all lands which are 8ul:ject to desig- 
nation, are of oouise liable in relief to the heritor whose land is 
taken. As to what lands are to be held church lands, see supra 
101, ei 9eq. 

. 186. When aH the church lands in the parish are arable, it 
seems now to be settled that the .f 20 Scots in lieu of minister's 
grass must be laid on the proprietor of the nearest church lands, 
with relief to him against the other heritors of church lands.^ 
If the minister have no fixed manse, the ' ewestness^ will be 
judged of by the vicinity to the glebe.* 

187* The daim of relief is not iiMltum fundi real against 
the lands themselves, but only personal against those who were 
heritora at the time of the defiignation and their heirs, so that a 
■ubsequent purchaser cannot be called upon to relieve the heri- 
tor whose ground has been taken for a glebe.* 

188. In a case where the landward district attached to a 
burgh parish, provided with a manse and g^ebe, had been dis- 
JQUied and erected into a separate parish, the teinds however 
lemakiing liaUe for stipend to the minister of the old parish, 
the court feund that the heritors of church lands which had 
been disjirined, were nevertheless liable in relief of the minister's 
grass or the £iO Soots m lieu thereof, to whidi the minister of 
the burgh was found entitled.^ 

130. If the heritor, whose land has been taken finr glebe, de- 
lay far some time to insist in his chum of relief, he will not be 
entitled to interest on the value of the land taken from him, but 
to that value simply.' 



^ Enk. S, 10, flS. Dnri^ ftc. o. ThomMB, Dee. 18, 176ft. (M. 6161.) Aoontmy 
vAe aeems to haT« been edopCed in a preyiooi tmt, when all the kudu in tlw pviih 
weraUiklaiidfc F«giMon eu Gkagow, Jan. 8, 1746. (M.6167, Ice.) 
s Enk. 8, 10» OS, and oaae of minrter <tf Dwfimaline, Mandi S» 1766^ 
s EraL 3, 10, 60. Snow, June 84, 1676. (M. 10167.) Moir, Feb. 4, 1604. (M. 
10168.) 

«MiniiterofJUriaUy, Marcb86,1686. (BLSISS.) In one of the raports <tf tUa 
caac^ befwerar, (FoantainbaU*% .6I8I-89) it ia atated to haTe been allegedt ^ that the 
difgnnctionwaaoidj9iiooi(cairaa»iMtMariH^ It appeara from another caM, that the 
decree of diguaction was not m existence^ at leaat in latter tinea. Coaunon Agaot in 
Locality oTAbbotihaU, Not. 88, 1816. (F. C) 

^ StanhoiiM r. Heritors oiTTweedanuiir, Juna 7, 1676, (686.) 
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CHAPTER IV. 

BVlLBIlfO A17D UPHOLDING HA17SES. 

140. It has been already obaerred, (see wpra 46, etaeq.) in 
regard to the case of a manae being built for .the fizet time in a 
parish where there never has been one previouaty, that there ia 
atiU aome doubt whether the heritors are bound to pay more finr 
its erecdon than the^sum of d&lOOO Scots, (^^83: 6 : 8 sterling,) 
to which the eipense is limited by the act 1663L Where, how- 
ever, a manse has once been designed or built, the obligation 
thereafter to rebuild or repair is not limited to any particular 
amonnt, but extends to what is necessary for this purpose.^ 

141. Where the manse is so decayed as to require to be re- 
built, it must of course be built of a s^k and siae consistent 
with the mode of living of the day, though greatly larger than 
the.fbrmer building, and also with suitable offices,* ^ moderation 
' in dimension, and simplicity in ornament^ being always rigidly 
'observed.'* 

^ MmistAr of InTemrf v. Leith, Aug. 9, 1760, (Coimdl, p. 878.) Dingwall v. 
Qodiiier, Masdi 8, 18B1. (1 Shaw's AppeiilB, la) 

< Enk. 8, 10, 67. Sb John CobmU, p. 891, obMrroi^ «h«t baiidM << a ateli^ k«^ 
and hjt9y with a garden,'* the court haTo far aome jeara back nuictioDed ** the addition 
€i§OBae analler offices, rach as a hen-honse, scdnery," &e. He fiifther has the fbUow- 
bg oibservatioiia with refemce to the gudett-wall, (p. 898^) ^ It is imdarBlood that 
miniflters are sntitled to some fchid of endocore fbr their gMndaa ; hot it has freqaendy 
been the sabject of contest of what descriptioD this endosnre shoold be; and the deci- 
i&one of the court on this pomt hare not been uniibrBi* In the eases of Linlithgow, 
Mockart, and DahneDy, the court fband the ministBrflntitlBd to a wall boik with stone 
aadlimeb In the case of Botriphine^ the ooortfiMind the minister entitled only to asof- 
ficient dry-stone dyke. 8d Joly, 1806. In the case of the miniiter of Edzel, the court 
approved of a decree of tlie presbyteiy of Brechin, which adopted a speciiication, oom- 
prehenHingt inter aHOf ^ a garden-dyke fire feet high exdnsiTeof copings bnflt dry In Ae 
middle^ teatlied with lime on both sides, and coped with lime and small stones mixed." 
In the case of KirkronneH,the presbytery found the minister entitled to a garden-wall of 
a similar descriptkm with that adopted m the case of Bdsel ; and the Court of Session af- 
firmed the judgment^ but chiefly on the ground that the wall had been approved of by a 
considemble number of the heritors ; Dec. 3, 180SL Dokeof Qneensberry v. Richardson.*' 

* Remit by Lord Mcndowbank in case of Kirkliston m July 1805. (Connell, p. 298, 
note.) 
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14SL To the pregb y tery it belongs in the first instanoe to fix 
on the plans and estimates, and prescribe the siie of the apart- 
ments, and genendly the style and conToniences of the building ; 
and in reviewing their judgment, the court are not in use to en- 
ter into any discusflion rq^arding the minutise of the building, 
but will fix on a certain sum, which the expense of it must not 
exceed, and leave it to the architect to apportion the accommo- 
dations to this sum.^ 

145. Of late, the sum most commonly allowed by the court 
has been about JPIOOO sterling ; but tUs of coarse is in aomo 
measure a matter of discretion to be afiected by die size and 
ehanuster 'of Ae patnlr, die amoont of MSpcod^ die csfeBse of 
tHiiklmg in the district, and the like. 

144. Tlie old materials of the fimner manse may either be 
disposed of by the heritors, or applied to the eieedonof theaev 
building. 

146. It fiequendy becomes aquesdon, whedier the oldmanae 
is in such a condidon as to warrant its being pulled down, and 
a new one erected, or whether repairs are all that can be allows 
ed ? In general, of course^ die toart will be guided in diis 
matter by the report of the architects appointed by diem to 
inspect the manse; but they allow other considerations td 
weigh with them in this matter, besides the mere circumstance 
of whether die existing building be capable of being upheld 
by repairs or not Thus they gmerally require tradesmm 
to report, if it can be repaired, < so as to render it a sui&ble and 
^ comfortable residence for the minister,^* from which it may be 
inferred, that although the existing building might be put in 
good repair, yet if it be very incommodious in sise and accom-^ 
modadon, and be incapable of improvement in these respects, 
die court will order a new manse to be built. This seems also to 
fellow from the Judgment in the case of Kirkliston,' the court 
having there refused to order a new manse, only in consideration 
of certain improvements and addidons being made, whidi die 
architect reported would render the buil(&ig < for the present a 
* sufficient and commodious manse.^ 

^ Interlocutors of the Lord Ordinary in the cases of Irvine and Aberdoary quoted in 
Connell, p. 294-6. 
* See the terns of Tarkras remits mentiooed in Connell, p. 296-7* 
s Hog^ &c V. Ritdiiei Jane 25^ 1806. (Gomell, p. 297-) 
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146. In like manner, if the situation a/l the exiiting btiflding 
be very bad, as damp or unwholesome, the CGlurt will order a nenr 
manse in circamstanees as to its state of decay, which otherwise 
they might hove fimnd only to wanant a thorough separation, 
or that with additions.^ TUb conrss^ however, will not probably 
erer be adopted, unless the rqpans required, if the did manse 
were letamed, would be veiy considerable. 

147* In all cases where the expense of repair and that of anew 
manse is neariy the aame^ the court would probably aUow the 
new manse,'but otherwise they will not be moved merely by the 
c^inibn rf tradesmen, that it wouM be more finr the advantage j 

of the heritors to build a new manse than repair the old one.' 

14B. If the situation of the <dd manse be bad, the presbytery 
mafy' appoint the new one to be built on another part of the 
glabe.^ 

A Doqirtir «i Headrkk, Dc^ S, 181S,(GaniieD» p. SOSL) BmSiUm9.C^mm, Uanh 

9» 182($» (4 a & D. 543.) In the first of then caseSy the architect reported at follows j 
^ In my opinion the manse is capable of hdn^ repaired, hat not so as to render it a 
aiAable and eooifortable residence for Uwabister. So far at I can jodge^ that is hardly 
pq«A|aiqt|it|B|pnn)blesitwitio«i0 whldi H stands ; that His Tciy aearlheclavdi- 
jBwdf where the snrfoca of the boiyinf-gronnd is nearly^ if not folly as high as the top 
cf the side waUs of the manaob Besides this, the ground lises considerably np from 
the antraaee door to the sooth, and alio al no great distance behind^ so that when it 
faJM^nn donbtmadi watsr, and that of diflersnt de8er$ptioii% mnst get in abovC the 
manse ; and I am convinced, (from what I saw,) that at times the gronnd floor will he 
vnder water. At the present time, the house is damp both below and up stain ; if so 
Mnr, wImI mnst it be in winter. In ■ word, tlie a i lu a ti u n is beyond deeeriptioa bad. 
Add te[tUS| the noeonmodation is oertainly confined for • getttlemen's foonly. lliere- 
fon^ upon the whole, my opinion forther is, that it will be for the interest and benefit 
of all concerned, to take down and rebuild the manse and offices in a more comfortable 
aailuakliy dtdfelion.'' la the second of these caees, only pert of the old manse^ (a 
tenffr addition,) was capable of rapeur, but it eonld not well hp l^ded to^ and the re- 
porter considered it ^ extremely donbtfol, if the comfivt of the manse can be eflEectnally 
eeeued, where the area aroond issobonfined and limited, and the churchyard oontinoed 
in its preeeat aitaation.'* 

* Haaiiltffli e> Claaon nt nfmu See also si^pra «. Churches SJ, €t rnqf^ln a case 
regarding a church, recently decided, where the expense of the necessary repairs was 
cstimsied at I..S0O, and that of building a new church of the same soEe at ImISOO, the 
oonrt ooaeidend tiie exiart of rtpaana le q aked as enficisBt to warraat their deeewdng 
for a new church ; and the principles on which they decided would apply eqnaUy to the 
caaeofamansb AfLeode. Garment, February 9!, 1830L — ^As the whole of the Part re- 
htife to chnrAes was printed before this dedsioB wasprononnced,the substance of it 
will be given in the Appendix. 

* Hog V. Ritchie ut mtprtu Anwolh, March 5, 1812. (Connetl, p. 306.) 
4 Steel, Jan. 31, 171S. (M. 8466 k 5131.) HamUton v. Clasoo aln^pra. 
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140. In repaizingllie manse, the heritois are bound to mike 
it free from damp.^ 

150. It is a questum of aome didBcalty, haw fiur the praaby^ 
tery and court are entitled to order additioBS to a manse. 

151. Undoubtedly, if the manse be recently erected and m 
good repair, or if it only" require repairs to a trifling extent, the 
court will not authorise additions merely on account of defiden- 
cy in sise. So it was determined in the case of Dalmeny,* and 
the principle of the decision is strongly omfirmed by the late 
case of Methven' relative to a diurch; the provisions of the 
statotes rq^arding the upholding of churches uid manses beii^ 
nearly the same. In the report of the case of Dalmeny, it is 
merely stated, that the manse had been erected at the admission 
of the same incumbentwho was demanding itseidaigement ; but 
in a late case where the question was again raised,* Lord President 
Hope stated, that he had been counsel in the case of Dalmeny: 
that there ' the manse was not ten yean old, and did notreqoire 
^ any repairs, but the minister thought it was too small for him, 

< and therefore he wished to have an addition : That the court, 
' however, were of opinion, that the manse had been too recently 

< erected to warrant any such addition.^ On the other han^ 
another of the judges, (Lord Craigie,) observed, ^ I reported 
' the case of Dalmeny, and I think it was laid down as a genend 
' rule, that the court could not, under the statute, order additions.^ 

152. The abstract question appears to have been discussed in 
a previous case, the report of which having been only lately 
published, was not before the court, when deciding the cases 
which have subsequently occuxred. The case alluded to» is that 
of Mr. Michael Greenlaw, minister at Creich against his Heri- 
tors,' and is reported as follows : — ^ Mr, Greenlaw wished to 
' have the walls of his manse raised 18 inches, to have a slate- 
•roof instead of a thatched one, and to have garrets, Thcpres- 

* bytery gave decreet accordingly ; but in a suspension, the 

* Lord Hailes, Ordinary, suspended the letters, and on advising 

* petition and answers, the Lords demurred, and remitted to the 

* Ordinary to hear further. Accordingly, his Lordship did hear 

1 Heritors of Stntiibkae e. Hamilton, July 10, 18i7» (A S. & D. 913.) 

< RobertoOD v. Earl of RoMberrj, July 88, 1788. (M. SAlft.) 

> Lord Lynedoch v. Smythe, May 14, 1828. (6 S. & D. 791.) 

« Heritors of StrathblaM ut npnu ^ July 31, 1778, (6 Bivwb's Supp. 513.) 
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psrties further; ordered a vuitation of the mcnse by Mr. P». 
tenon, a man of skill and of character, and an architect. Mean- 
time, the heritors of their own accord made several reparations 
upon the manse, particularly on the roof, which they thatched 
of nev, and agreed to make some further internal reparations 
suggested by Mr. Paterson. Still, hovever, Mr. Oreenlaw 
stuck by the decreet of the presbytery, insisting not only for a 
slate roof, but for a blue slate roof, to have the walls heighten- 
ed, and garrets made, &c. On report of Lord Hailes, of date 
31st July 1778> Lord Hailes, Lord Monboddo, and Lord Co- 
vington thought that the presbytery had power to order a manse 
to be repaired, but not to be enlarged : they had power, no 
doubt, to see that every minister was provided in a competent 
manse ; but after this was once done to their satisfaction by a 
finrmal declaration, that the manse was sufficient, or by tadt ac- 
quiescence, they could demand no after enlargement of it Lord 
Gardenstone and Lord We^thall thought this construction too 
strict, and that, in every event, every minister ought to have a 
competent manse. Upon the question — * The Lords, in place 
'of the reparations on the manse and offices in question, sped- 
fied in the presbytery^s decreet, approved of the reparations 
made and agreed to be made thereon, in terms of Mr. Pater- 
son^s report, and remitted to proceed accordingly.'* ^ 

153. The court, however, in a late case, confirmed the judg- 
ment of a presbytery, which, besides repairs, ordered ^ the ad- 

* ditional accommodation of two public rooms of moderate 

* dimensions.^' Their lordships, at the same time, seemed 
generally to be of opinion that the state of the manse was such 



* The nijptfrta (Taif ) has these ohsetvations :— <* Dispittes hate oecorred what i* 
bj raparatioa of a manse ? It seeois too strict sn interpretation of this to nais- 

tain, diet if a manse has ooee had a thatched roo^ and that this proves insofficieBty that 
the hertton can nerer be obliged to giye a slate one ; or if it is built of brick and pari 
or it fidls, that the part which fiifls ahootd not be rebuilt with stone. This interpietn- 
tioB is too narrow ; the pdnt in view is to give the incumbent a competent and sutt- 
cient manse at the sight of the presbytery. Bat, on the other hand, it does not appear 
that the piesb yt er y has any power to oblige the heritors to make a manss larger, or 
to build a wing to it when formerly it had none ; nor even to decorate a mans^ or 
make it more conrenient in the inside, while at the same time it is saficient wk^ 
out** (6 Brown's Sopp. 518.) 

* Heritors ofStrathblaBe, July 10, 1837. (5 S. & D. 91&) 

X 
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as would luiTe authorised the piesbjrtery to order a new 
manse altogether, and, consequently, that their judgment fi»r 
repairs and an addition merely^ was fiivouraUe so finr to the 
heritors* 

154. In the previous case of Kirkliston, the court had autb- 
orixed additions to be made^ and they were also sanctiraed in 
the cases of Cathcart and Anwoth ;^ and probably they would 
continue to adopt this course when a oonsiderable repair was re- 
quired, and the manse could not be made comfortable and com- 
modious for the clergyman without some addition. 

155. In the case of Dalmeny it was not considered a suffi- 
cient ground for awarding an eidargement that the manae had 
not been built according to the plan approred of by the pres- 
bytery. It had, howerer, been built with the entire ooacttrrenoe 
of the incumbent himsdf, bdng the same individual who was 
insisting for the enlargement. 

156. The act 1663 declares, * that the mansei being onoe 
^ built and repaired, and the building and repairing satiafipd 

* and payed by the hmtors, in manner foresud, the saidB 

* manses shall thereafter be upholden by the incmnbent mhus- 

* ters during their possession, and by the heritors in time of 

* vacancy, out of the readiest of the vacand stipend.^ 

157* It was probably intended by the legislature, that when 
the manse was once biult or repaired by the heritors, it should 
theroafter be entirely upholden by the minister ; but a differ- 
ent construction has been put upon it in practice, and the bur- 
den imposed on the incumbent has been very greatly modified.* 

158. The incumbent is in no case bound to rqpair the manse, 
unless it have been formally declared free by the presbytery ; 
and even then his obligation is limited to a certain class of 
pairs only. 



1 Kirklistoi^ Jime 26y 1808 ; C^Gut, 1808 ; and Anirods Mwck (i^ 181^ (Coi- 
neU, p. 306-8.) 

* Lord ChanoeDor Eldon, m t]ie cne of Ayoodale^ (HamOtoii v. Soott, July 18^ ISU^ 
lDow,S88,) obsenred^<' He agreed that the IflgialatmnBmeuit by the act 1S6S» thil 
when the manses should haTe been once built or repaired, the burden ofnpholdiagthMB 
should rest on the ministers. But it had not been so construed, and where a dif^ 
ferent construction had been for so long a time pat upon it and acted upon, especially 
considering the eflect of desttetnde, as connected with the Scotch Acts^ they ware 
not now to go back nearly two centuries to give it a new constractioo.**— p. 402. 
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159. With reference to the questioii, as to what repairs the 
incumbent is bound to make during his incumbency, on a manse 
which has been dedared free, it may be of use to attend to 
certain decisions, r^purding the class of repairs which might be 
made a chaige against the vacant stipend ; although tibis fund, 
beii^ now appropriated, by special act of Parliament, to other 
purposes, is no longer applicable to the upholding of the manse 
during the vacancy of the parish. 

160. By two of these decisions it was found, and indeed it nerer 
could hare been seriously doubted, that the vacant stipend could 
not be applied to the rebuilding of the manse.' In another of 
the cases alluded to, the court found that this fund could only 
he applied to the extent of putting the manse into the same 
ooncBtion in which it was at the death of the last incumbentf 
but that it could net be applied to repairs which the incumbent 
was bound to have made daring his possesrion, and the expense 
of which formed a good daim against his representatives ;* and 
in the renudning case, where the beittois had put a slate roof 
on a manse, the previous thatch roof having suffered during a 
vacancy, Ae court found them not entitled to retention of the 
vacant stipend, * la so for as the manse was meBoraled, but 
< only for needful repatrs of deteriorations happening during 
* the vacancy*^ The prindple of these decisions seems to be^ 
that the vacant stipend could only be applied to the ordinary 
repairs becoming necessary during the period for which it was 
dua, and not Sort renovation, or those extraordinary repairs 
rendered neeessary by the decay of the building firom lapse of 
time* 

161. The saaie principle seems to have been recognised as 
to the obligations imposed on ministers by the act 1663, to up- 
hold the manae during thdrincumbency* Thus Erskine^ states, 
limt where a manse * becomes uninhabitable from the necessary 
* decay of Ae building through the waste of time, the incum- 
' bent, though the manse has been already dedared ftee since 



fK OmpBt, Dec H^ 1799L (M. 8MS.) Woodrow «> Cnwiiigliiii, 
Feb. M, 174a (M. 8603.) 
s Lord W. DooglM V. Heritora cf Mannor, De&rS, I60B. (M. 8501.) 
• IjBg*«CoBig« of AbtfdMB r. Herhon of Ifew Machar, FeK 87, 1784. (M. 8S0S.) 

«s,i%sa. 
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< his entry into' the church, may demand to have it rebmlt, or 

* sufficiently repaired a second time, at the charge of the heri- 

* tors.^ The terms in which this opinion is expressed are, hov- 
ever, rather too favourable to the heritors, as implying that it 
is only when the manse becomes ^ uninhabitable^ that they are 
liable in a second repair ; whereas they seem truly to be liable 
finr all repairs which may be termed extraordinary, arising from 
gradual decay, though the manse may be far from being in such 
a state as to be uninhabitable; and so it seems to have been de- 
ddedin thccase of Botiiphnie. The manse here had been 
built in 177^9- hut it was disputed whether it had then been 
declared free.^ In 1804 the same incumbent applied for re- 
pairs, and the presbytery decerned for <£120 for that purpose^ 
the tradesman appointed by them to examine the manse hav- 
ing reported that it was in a state of great disrepair, and that 
the roo& of the offices were ruinous, all owing * to the neces- 

* sary decay occasioned by time and weather,^ and the original 
insufficiency of the materials and workmanship. The heritors 
having brought this judgment under review by suspension, the 
court adhered to an interlocutor of the Lord Ordinary (Mea- 
dowbank), which found ^ that though the manse had been de- 
^ dared free J debUa opera, the present condition of the manse 
^ and offices, as ascertained by the presbytery, is such as ought, 
^ especially after the lapse of so many years, to subject the 

* heritors in reasonable repairs.^' 

162. To the same effect it was, in a subsequent case, observ- 
ed by Lord Chancellor Eldon : * If Dr. Scott had a free manse 

* there could be no dispute about repairs, as the heritors could 

* only be called upon for those repairs which were rendered ne- 

* cessary by the waste of time.^' And, in short, the rule may 
be taken to be the same which had formerly been adopted in 
rq^ard to the burden on the vacant stipend, which is imposed 
upon it during vacancy, and on the minister during Ms incum- 
bency, by the very same clause of the statute, — ^via. that the 
incumbent is only liable for the ordinary current repairs arising 
during his possession, but not for any general or extraordinary 

1 AatothisaeetiifiiiylO?. < Botriphnie^ July S, 1805. (CoBoell, p. S8S.) 

s Heritors of ATOodale (Hamilton^ Ac.) v. Scott, July 1^ 1818. (1 Ikm, 908.) 
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repair rendered necessary by unavoidable decay fiom lapse of 

163. If the minister neglect to make the repairs incumbent 
on him, action will lie against him, or, after his decease, i^ainst 
his executors, at the instance of the heritors,^ and also, it should 
rather seem, of his successor in office, though he has no longer 
the interest, in consequence of which action was expressly pro- 
vided to him by the statute 1612, c. a^ 

164 On the other hand, if the minister has built the manse 
out of his own funds, or made necessary rqpairs, the expense of 
which he was not bound to beat, it was in one case found, that 
his executors had action for repetition, not only against the heri- 
tors, but against the entrant.^^ In so fitf as regards the recourse 
allowed against the new incumbent, it may be greatly doubted if 
sudi a judgment would now be repeated, notwithstanding the 
terms of the act 1612, c 8 ; and even as to the recourse against 
the heritors, it may be doubted if it would be allowed, where 
the expense had been incurred without the authority of the 
presbytery. 

165. The minister is not liable even in the modified obliga« 
tion of keeping the manse in repair to the extent above speci- 
fied, unless at or subsequent to his admission, it has been de- 
clared free by the presbytery. 

166. The declaring a manse free, is merely the form, intro^ 
duced by practice, of ascertaining that a competent manse has 
been ^ once built and repaired,'* in terms of the act 1663 ; but 

1 A cue reported by Elchiee, (Maule «. Cherteri% Nor. 2S^ 1784,— Ekhiee «• 
Mans^ 1,) where ■ome questions as to this matter were discoBsedy is so special, that 
ao general conclnsions can be drawn from it 

s Mml««.CbUdfaiofCharteriaii<Mpra. HisPariahioiieravu MaQBla,Felbt8^ 
1671. (2 Brown's Sopp. 628. ) The answer made by the minister to the claim in this 
last case was as follows : — ' They (the parishioners porsuing) were only disaffected per- 
' SOBS, he being a loyal conformist minister ;' and while the summons was (bond rde- 
Tnt, It wns oooplad with this oondhion eqoally in the spirit of the times-^' in case.tbsf 
' SQOcambed in the probation^ that they deserved a Tery sharp oensureb' 

* M'Anlsy, Dec. S, 1751. (M. 8506.) The action here was not sostabed, bnt it 
was on the special ground that the building in question was not properly a manse. 

« Bewnr V. Gnhame, Jan. 84, 1068. (2 Brown's Snpp. 435.) Uwasjn another CMe^ 
but under the act 1612, found, that a minister, depriyed for non-oonformity, being charg- 
ed by the new iaeambent to remove from the msnse^ was jaot bound to remove till ha 
WM paid the expense of repairs made by him. Ktkv, Lamb, Jttne84^ 1090. (1 Brown's 
Sopp. 09.) ' 
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although this form has been introduced by custom alone,^ it is 
as rigidly enforced, and as strictly interpreted, as if the statute 
had specially enacted, that the incumbent should not be bound 
finr any repaus, unless the presby tevy had, in tjpstammw twrUt, 
declared the maase ' to be a free manse/ 

167« Accordingly it was held not sufficient to throir the bur* 
den on the minister, that the presbytery, having ordained certain 
repairs to be executed, and the heritom haTing instead thereof 
built a new manse and offices, thereafter pronounced this de- 
liTeraace: ' Having considered the acoommodationB of the 
manse and office-houses erected by the heritots for the nunis- 
ter of Botriphnie, judged them st/^Meni accommodation for 
Mr. Angus and his successors in office, and, thexefoie, they 
did assoihae the heritors of the parish of Botrqphnie from a 
decree of repairs of the old maase and office-houses formerly 
(Mnounced by them, and appointed that thanks should be ve» 
turned by the moderator to the heritors, for their having 
erected audi proper accommodation to the minister of Bot* 
ripImie.^B 

168. In like manner, in the case of Avondale^ a similar judg- 
ment was pronounced. There, the manse had been built in 
I76I, and declared free in 1764. In 1789 a new incumbent 
was admitted, who, in 1786, applied for repairs to the presby^ 
tery. They ordered certain rqiairs, and appointed the minis- 
ter and some of the heritors to see the work executed, < so as to 

* make the manse and offices sufficient and commodious ; and 
' when these are sufficiently executed, the presbyteiy will de- 

* dare the same.^ In 1790, ihe heritors having applied to the 
presbytery to inspect the manse, * and dedaie the repairs suffi- 
< dently executed ^ End tradesmen having reported that the re- 
pairs had been made ' in a more elegant and better manner* 
than ordered ; but having suggested something additional, the 
presbytery found, * that the manse of this parish and its offices 
' are suffident when those deficiendes specified in the rqport 

* are executed,^ — ^which was subsequently done. In 1796, a de- 
cree for further repairs was given by the presbytery ; which, 

> M'Aalay, Dee. 3,1761. (M. 8506.) 

s Botriphnie, July 3» lOMk (Qwoel], p. 826.) 
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bdng brought by tsuspeiukm before the Court of SefBioii, was 
to a oertain extent oonfinnecL Again, in 1809, another decree 
tat repairfl was given ; and in a suspension of it the heritors 
contended, that the daim was excluded by the proceedings in 
1790, whidi were in substance a dedazation that the manse was 
firee. The court, however, fimnd, that, < in the ctrtomstaDces 
< of this case^ the manse is not a free manse in tenns of law,^ 
and thdr judgment was aflhmed on appeal.* 

1Q9. The dedlaring a manse fiee, only secures Ae heritors 
fieom the burden of ordfaiary repairs during the incumbency of 
the nunisfter in possession at die tune ; fer every new incumbent 
is entitled, at his adnussion, and befere taking possession of his 
manse, to have it put by them in a state of thorough repair. 
With tins view, he may api^y lor a visitation by the presby- 
tajj who are entitled to give decree for repairs to such extent 
as they deem necessary. The heritonrs, on the other hand, after 
theae repairs are executed, are entitled to call on tiie presbytery 
for a second visitation, and, tf the manse be now sufficient, to 
require of them a deUveranoe dedaring it a ^ free manse.^ 

170. Such ddiverance the heritors are also endded to on 
building a new manse, provided, of course, it be truly a suffi- 
cient manse, in terms of law ; and if it be so, the presbytery 
cannot refuse to dedare it a free manse, because it has been 
Inult voluntarily by the heritors, and not by thdr decree, or at 
their siglht* 

171- The statute 1668, lays die burden of biulding and up- 
holdmg manses on the < heretors of the paroch C and the rules as 
to this matter in landward parishes may be considered, in gene- 
ral, to be nearly die same with those formerly mentioned, in re- 
giid to the expense of buiUmg and i^holding chuidieB. (See 
Churches, 8, et seq.) 

172. Thus, diose only are liable in a proportion who are 
proprietors within the parish ; and it has been found, accord- 
ingly, diat titulars or tadumen of teinds are not liable to be 
subjected in any part of this burden,' nor superiors, though 
drawing very considerable fou duties from lands in the parish ;^ 

> DiikeofHanatonAe.«.8oott,Jii]ylS,l8lS. (lDow,393.) 

s Heritan of Cunej dl Prasbjtay of Strathbogie, Feb. 21, 1786. (M. 8514. ) 

' Svinton** Bdiel n, Laifd«f Wedderban, Jan. 16, 1663. (M. 849a) 

4 Duadasi July 2^1778. (M.8511.) In thie case, where the aaseBementwas laid on 
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and that no part of the expense of building a manse or of re- 
pairs, whether ordinary or eztraor£nary, can be laid upon the 
liferenter.^ Nor can die liferenter be subjected even in the in-* 
terest of money so expended.' 

173. It has been also decided that no part of the burden can 
be laid on persons who are merely owners of seats in the parish 
diurch/ and that it is not lawful to assess tenants for the ex- 
pense of leading materials to be employed in building a manse.^ 

174i* The rule generally adopted for fixing the proportion of 
each heritor is his valued rent; and in one case it was express- 
ly found by the court, that this and not the real rent (which, 
the judgment bears, ^ would put ministiers to a long probation, 
and occasion great debates^) mtist be the rule.' But the cir- 
cumstances which have led, in particular cases, to the adoption 
of the real rent, in regard to churches, would probably induce 
the court to follow that course in the case of manses alao.^ 

175. At the same time, there are strong groimds in reason 
and expediency to allow the presbytery to decern for the expense 
agamst the heritors enrolled in the cess books, and according to 
the valuatbn there appearing, and to allow such decree to be 
carried into execution, reserving any claim of relief they might 
have against the proprietors of houses, or of lands;not separate- 
ly ento^ in the cess roUs. The court, however, in a late case, 
refused to enforce a decree directed solely against the heritors 
having valued rent, and appointed all proprietors to be called in- 
to the field to determine their respective liability, although the 
minister, in the meantime, bad no manse ; those heritors who 

aooording to UierBtl rent, the vassals craTed, that the rent of their lands should be ta- 
ken minua the feu duty, but this the court refused. 

^ Ministerof MordiaB, Nor. 14, 167a (If. B49S.) Aattmtliery Mmy 14, 1888. 
(8 & fc D. 90S.) 

* Erskine (8^ lOy 57,) thought that the ooort might probably be moved by consider- 
ations of equity, to burden the llliBcnter to this extent^ hot they refused to do to in the 
easeofAnstnither, above qwitfld.' 

* Farie, &e. «. Leitch, &c Feb. 8, 181& (F. a) 
« MiUer v. Craig, Dee. 18, 1769, (Hailes S29.) 

A Steel V. hisParishionen, Jan. 81, 1718. (M. 5131.) 

« Id« late case, where &e Lord Ordinary had Ibnnd Uut the yi e sbyt e iy ahooU have* 
decerned against the whole proprietors, according to their ml rents, the eonrt recalled 
his lordahip*s interlocutor, as none of the proprietors not having valued rent were in the 
Add, and remitted to his lordship to have all parties having interest called, end ^re- 
after to hear them on the questioQ. JBiildfl v. hope, Mardi 8, 1888. (6 8. & D. 7^*) 
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were disputing the decree of the presbytery against tHeni, agree- 
ing to pay him a certain sum of manse rent, pending the diBcos* 



sion.^ 



176- The real Tent has been necessarily taken as the rule in 
the parishes of Shetland where there is no valuation ; and in a 
case from thence it was found that, in estimating the rent, pro- 
prietors were not entitled to deduct the feu du^ payable to the 

t 
superior. 

177- 1^ A question regarding the expense of building a church. 
It was found, that where the real rent was adopted as the rule of 
apportionment, the pn^t arising from minerals could not be 
taken into consideration.' See Churches, 11. 

178. I am not aware of any judgment with refereiice to the 
apportionment of the expense of building a manse in'a parish 
partly burgal and partly landward, except that by a Lord Or- 
dinary in the case of Rutherglen,^ where it was found by his 
lordship that the burden must be borne by the burgh and the 
landward part of the parish, in proportion to the area allotted to 
them, respectively, in the parish charch. Indeed, the general 
question, whether ew lege^ and independently of any specialties, 
the burgh be liable in any part of the expense of a manse, to 
which the minister has right solely in respect of the landward 
district attached, has never been decided. 

In the case of towns, not royal barghs, it would probably be 
held, since the decision by the House of Lords in the case of 
Peterhead, that the rule thereby fixed as to the expense of 
building a church should also apply to the case of a manse.' 
As to this, see Churches, 12. 

179. There is this difference between the case\>f churches 
and manses, vis. that the heritors of parts of a parish disjoined 
or annexed quoad sacra only, though liable in the expense of 
the church of that parish to which they are annexed qtwad sa^ 
era, are, in regard to the expense of the manse, as in regard to 



V. Logie, Bfuck 8, 1888. (6S.kD.74S.) 
< Dnndai, JnlyS, 1778. (Bf. 8511.) » 

'Bell «. Earl of Weni7W,FeK IS, 180ft. (P. C. and M. Ap^ Kirk, 8.) 

* Mcntiooed in Farie v. Letteh, vt aMprtu 

* Faria o. Lcitch, &c. ut npnu In tlie report of this caaa^ it ii ftitcd, that < tht ^ 
< cwrtwmmuchiwayadbytfMfkdaioniotbecaaeofPeterlicad.* ^ 
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Other parochial burdeiM, liable in the pariah to whidi they are 
attached quoad doilia^ 

180. A general cUuse of exemption fiom taxations contained 
in an heritor's titles, thooj^ ratified by Parliaaaent, does not re- 
lieve fiom the bnrden of manse or g^dbe.' 

181. Although, in the case of lands divined, the stipend of 
the minister of the original parish condnnes to be payaUe out 
of their teinds, the proprietors cannot, on this account, be sub- 
jected in any part of the expense of building or upholduig the 
manse in that parish.' 

18SL The proportk>n due by an heritor is not ife&iltiiiiy«ifidi, 
80 as to affect a singular successor, but is merdy a personal 
debt due by the heritors in possessfon when the manse was 
built, and their representatives.^ 

188. Where a single heritor engages in a litigation with the 
minister, in whidi he is unsuccessftd, and is sulgjected in ex-* 
penses, he will not be entitled to relief of these expenses against 
the other heritors^' 

I Ptek o. Mazwdl, July 18, 1748. (SLSMB.) DnnnmoBd, Feb. 8, 1778. (M.71«a) 
s NiooHy ftc. Ok Hwitery Feb. 87| 1819. (7 & & D. 479.) 
• Bliaiiter of KiikBldy, MandiSS, 168ft. (M. 5181.) 

« Ghttteris, Jan. fl^ 1070. (IL 10186.) Gutbrie, Feb. 8, 1678. (BL 10197.) Bliir, 
July 8» 1978. (M. 10188.) M«ir, Feb. 4^ 1694. (M. 10169.) 
« Dingwdl IV GwdiMTy Dec. 1, 1885. (i&&D.846.) 
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CHAPTER V. 

OF KANSK BEMTy AND SEMUNEBATIOK FOB WANT OF 

A GLEBE. 

184 Ebskine (S, 10, 59>) observes, that < all ndniaiersj whe^ 
' ther of town or country^ seem, by our statutes, entitled to a 
^ manse, or to a sum of money in consideration of it.^ There ap- 
pers, however, to be no authority, either in our statutes or deci- 
sions, for holding that ministers of royal burghs, having no 
landward district attached, are entitled de jure (except under 
the late statute, 6 Geo. IV. c. ^2y as to which see eupra 36, et 
9eq.) either to a manse, or a sum of money in lieu of it. 
185. The ministers of such burghs may, however, by use of pay- 
naent to them, acquire right to an annual sum in name of house 
rent Accordingly, where the incumbents of a burgh church 
had long been in use to receive such a sum from themagistrateSy 
the court found the magistrates liable in time to come, and 
would not give effect to the defence^ that it had been prevbusly 
paid out of personal kindness to the incumbent^ 

186. The judgment in thb case fotmd, * that the pursuer 
^ proving his and his predecessor's possession, and being in use 
^ to receive from the town yearly the sum libelled as the stipend 
' or rent of a house or manse to him and them, as ministers of 
* the town,ybr more than thirteen years, subjected the town in 
' pajrment thereof for bygones, and in time coming.'' As, how- 
ever, the effect of the decennalie et triennaUs poeeeesio is 
merely to afford a presumption of right when the true title does 
not appear, enjoyment for thirteen years would probably not be 
held sufficient to establish such a claim, if there was dear evi« 
dence that it was originally granted and continued, out of per- 

> ForgiiMmv. Magiitnto8tfAibf«illi,JiiB.SS,171fi> (M.86S3.) See alio Mutter 
aEerlof8elkU,JuBel^l784k (M.S6ia) 
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sonal regard, to the individual incumbent, and not as a perma- 
nent endowment to the cure. 

187- From the terms of a reservation in one of the cases 
above referred to,^ viz. ^ to insist for a competent house rent,^ it 
would seem to have been the opinion of the court, that the claim 
of the minister would not be confined to the specific sum in use 
to be paid, but would extend to a competent allowance for house 
rent, corresponding to the rate of rents at the time ; but I am 
not aware of any case where a claim to this extent has been ac- 
tually sanctioned by a decirion of the court. For although, in 
consequence of the reservation in this case, the minister after- 
wards brought an action for house rent, and obtained a decree 
for a sum of ^^^15 yearly, which was above what had been in use 
to be paid to his predecessors, yet this sum had been paid to 
himself from the period of his induction.' 

188. In one of the other cases, regarding the chum for a 
manse, at the instance of a minister of a burgh, with a land- 
ward district attached, at a time when such a claim was held by 
the court not to be well founded under the act 1663, they at 
the same time, reserved to the minister his claim for a dwelling- 
house, in respect of the special circumstances of his predecessors 
having at one time had a house, and of the payment of manse 
rent.' This reservation, and the proceedings in certain subse- 
quent cases,^ would seem to imply that a minister of a burgh, 
though not entitled to a manse under the act 1663, may, never- 
theless, have in certain circumstances a claim to a dwelling- 
house; and very probably where a house had long been enjoyed 
by the ministers of a royal burgh, the magistrates would be 
obliged to keep it in repair, and if it became ruinous to rebuild 
it ; but whether any circumstance other than the actual en- 
joyment of a house, would give rise to a claim for a dwelling 
on the part of a minister not entitled to a manse by law, may 
well be doubted. 

•^ Matter n^M^ro. 

' This sequel of the case of Kirkcndbrig^ht is meotioned ia the papers in the Dun* 
lermline case, Nor. 19, ISOS. (F. C. ) See also Coonell, p. 273. 

* Thomsoii V. Heritors of DmiienBline^ Jnoe 80, 1760. (M. 8504.) 

* Dobie^ Minister of Linlithgow o. The heritors, annexed to the report of the secood 
caseofDunfennline, Not. 19,180ft. (F. C. aMl M. Api «. Mmm 1.) AnUlo. Ma- 
gistrates of Ayr, Juie 16^ 1885^ (4 S. & JX 99.) 
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189. This claim for house rent, or for a dwelKiig-hoiise, where 
the minister has no right to a manse, must be made by process 
in a civil court, and is not within the jurisdiction of the pres- 
bytery.^ 

190. During the period while a minister is excluded from 
possession of his manse, in consequence of its being in the 
course of bemg repaired or rebuilt, or in consequence of a litiga- 
tion on the part of the heritors disputing the decree of the pres- 
bytery, in which tbe minister has ultimately prevailed, he is 
entitled to an allowance from the heritors as manse rent.' 

191- Even where the minister has had no manse previously, 
he will, nevertheless, be allowed manse rent during the period 
when the heritors have been unsuccessfully resisting the decree 
of the presbytery awarding him one,^ but not for any period 
prior to such decree.^ 

192. If the question be as to bygones, the court will award 
the sum actually paid by the minister for house rent, unless, 
perhaps it has been extravagant ; and even although for a certain 
period he may have accepted a smaller sum.^ 

193. Where the daim is made beforehand, in anticipation of 
a prolonged litigation, the court will fix a specific sum ; and in 
a late case, they remitted to the sheriff of the county, to report 
as to what was a reasonable allowance.^ In an older case they 
allowed a sum fixed by the presbytery, though beyond what 
was actually paid.^ 

194. Decree for such manse rent cannot be given in a sus- 
pension of the presbytery^s judgment ordaining the heritors to 
build a manse." It must be claimed in a^eparate process, un- 
less the heritors consent, in which case the court will award it 
in the suspension.' 

1 Thapison, Jane 30, 1750. (M. 8504.) Aald v. Magistrates of Ayr, Jane 16, 1835. 
(4 S. & 0. 99.) This jod^ent was rereraed on appeal, but apart from any grounds 
aflecting the queatkm ofjarisdiction. 

< Steel, Jan. 31, 171S. (M. A131.) Gardiner v. Dingwall, Jane 17> 1823. (2 S. 
& D. 409.) Dicta in Auld o. Magistrates of Ayr, July 6, 1828. (6 S. & D. 1067.) 

* Dicta in Anld ut nqtrtL ^ Steel ui tupnu 
^ Steel ut wupra, — Gardiner «/ tupreu 

« Baikie«.Logie, March 8, 1828. (8 9. & D. 748.) 

7 Potter «. Hcritora of Kippen, Jan. 81, 1708. (4 Brown^s Svpp. 001.) 

• Steel «/ «iipni.^AQld «« npro. s BMkieiilfi9»ra. 
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195. Nor can interest on the sum swuded for tbe manse be 
daimed by the minister/ 

196. It was in one case fonnd that the presbytery might fix 
the amount of an allowance to the minister until provided with 
a manse/ and the court in an acdon against the heritors gave 
eflect to it, though more than he actually paid for house rent 

197* In an action finr payment of such manse rent, it is iiw 
competent to conclude against the heritors conjunctly and 
severally ; there must be a conclusion against each for his 
proportion merely-/ and under a conclusion conjunctly and 
sevcfaBy, it is incompetent to ^ve decree against a particnlajr 
heritor for his proportion.^ It would seem from the proceedings 
in the case here referred to, to have been held that the whole 
heritors are liable in their share of manse rent, although the 
litigation in consequence of which the erection of the manse has 
been delayed, has been carried on by one individual ; but no 
decision was given directly on tbe point, the only other heritor 
in this case expressing his willingness to pay his share. 

198. As the minister is entitled to manse rent while deprived 
of the use of a manse, by unsuccessful resistanoe to a decree of 
the presbytery, so in like manner if the heritors imsuccessfully 
resist the designation of a glebe, the minister will be allowed a re* 
muneration for the want of it from the date of the designation ;^ 
while on the other hand, if the objections to the designation 
prove successful, so that another piece of ground be ultimately 
given as the glebe, it would seem that no sudi remuneration 
would be allowed him.* 

As to the government allowaiice for want of a manse and 
g^ebe, see supra 35, e^«eg. 

1 Anld «l ni/vn. 

* Potter V. Heriton of Kippen, Jan. 81, 1706. (4 Brown*! Snpplemei^ 091.) 

s DmgwaUv. Gardiner Deal, 1825. (4 S. fc D. 24&) See, bowerer, PoUercb 
Heriton of Kiopai «/ Anms. 

* Dingwall cu Gardiner ttf tmpnu 

* Bfimsftar of Dnnfennline o. tiie Herilora, Jan. IS, ISIS. (Connell, p. 433.) 
Moore isBeUMi, Hay St, 18r7,b Room of Loidi. (S Wilson & Shaw, 656.) 

' See the eaie of Belahes v. Moore qnolcd aborc, as decided in tbe Court of g*«iri?"^ 
DccS8»182S. (4 8.&D.847.) 
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CHAPTER VI. 

PBBSCBIPTIOK IN FAVOUB OF AND AGAINST THE CHUACH ;— - 
WHBBB, OF THB DBCBNNALI8 ST TBIENNALI8 P088BS8IO. 

199. Bt the regtda canceUaria^ ^ decennalis et triennalia 
poesessor, non tenetar dooere de titulo/ where an incumbent has 
possessed a subject as part of his benefice for thirteen yean^ Ids 
right thereto is presumed without production of any title.^ 

200. Thirteen years^ possession, howerer, only affords a pre- 
sumption of right, which must yield to the truth, if the title, 
being produced or recovered, show that the possession has ex- 
ceeded the extent of tlie light,^ or if the title prove to be nulP 
or redeemable.^ 

901. Inlike manner, it does not afford a good defence agabst 
a party who can prove a prescriptive title of his own to the pro- 
perty so possessed, and can show that the possession was by toler- 
ance merdy, or some inferior right flowing from himself;^ and 



> Stair2,l,25> BanL 9, 8, 108. Bnk. 8^ 7, S4. Craig o. HimMd, Dec Sl, 
1864. (M. 10899.) Gordon v. OgilTy, Angnst 1776. (S BmmVi Sopp^ Mi.) F«- 
goMOBculfi^tutntesoCAilmMlb, Jaa.t8, 1716. (M. Sftoa.) 

« BiiW*s BopwnwititJTM, July 98^ 1708. (M. IIOOS.) Udk Fek 84, 1681. (M. 
11001.) Madwuin'iObwrftkiin, 29th Att, deronA Ptoiiament, JMnoe VL Inooe 
ciM when Um dengiiMtioa of a gl^ was clialleiigod H lalf n 
dbvcd by kv, aad the ifeeomiiw ei MMMiiipQ^^ 
aMWCfed>-.< Hus {NnHsmpthro tiU« tedk vente^ ftr tho true title bong the d«%- 

* netioii of a glebe^ wliicfa, by law, ■faonld comist of fiwr acre% i^ upon meaauring, ball 

* an aera more appear to have beoi daaigned, the deaigiiatioB ia BvlL' Theeoiirt,'be- 
'AraaMirar/aidnMdtlMilHidtobemflasiind. Minbter of Lopa» Dee. 16801 (M. 
7987.) But whew the pnaieeakin bad been fct forty yeai% the court fcond it coda ngt 
be chaUepged, at beyond the dinnnaiena of a f^ebe. Willianison «. Hercer, Jan. K^ 
17B9. (HaikelOSS.) 

> Barclay, Feb. I684»8iid Mar. 1688. (M. 7957i and 11001.) LeidFoffvet «. Mat- 
tfia, Feb. 167& (M.6199.) 

« Biahop of Dimblane^ July 11, 1676. (M. 7966.) 

A Dnke of Bneeleiigfa, June 82, 1671. (M. 18401.) Grahaae^ OgOYi^ March 
80, 1688. (M. 79U.) Gieig, Nov. 81, 1809. (9. C.) 
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this it is competent for him to prove by parole,^ though, if the 
possession has been for forty years, the minister's right can 
only be elided by written proof to the contrary.' 

202. In questions regarding this matter, the possession of 
the incumbent's predecessors is to be considered as his own.' 

203. The possession must, of course, have been in the cha* 
racter of incumbent ; imd, accordingly, in one case, where the 
incumbent had come in place of an heritor, by purchase, and 
continued to possess thereafter for forty years, the court, * be* 
' fore answer to the prescription for the church, appointed trial 

* to be made, if the minister possessed as minister or heritor.'* 

204. It has been found that this presumption does not apply 
in the case of decimcs industrialeSf which are not ordinarily in* 
cident to the benefice, but due only by custom, and so require 
a prescriptive possession of forty years ;^ and it has also been 
found not to apply to the minister's grass provided by the act 
1663, on the ground that it only relates to rights which have 
belonged to the church prior to the Reformation** 

205. There seems, however, to be some confusion in the deci- 
sion here referred to. The report bears : — ^ It occurred to the 
' court that after the Reformation, many of the rights and securi- 

* ties of church lands being lost in these troublesome times, it was 
^ necessary to presume the kirkmen's rights from their possession, 

* and for that end thirteen year's possession before the Reforms^ 

* tion was fixed upon as sufficient. But, as in process of time, to 

* prove a party's possession so far back as thirteen years before the 

* Reformation, became by degrees impracticable, a new r^^la- 
' tion was made by an Act of Sederunt, anno 1612, where it is 

* declared : — *^ That, in all time coming, the Lords will decide 
** all questions arising between parties anent the right of kirk 
*' lands and livings perteining to kirkmen, by their possession 
^' of the same kirk lands, and rents thereof, for the space of forty, 

or at least thirty years, continually, and immediately preceding 
the intenting of their actions, or proponing their defences 






' Dukeof BuoelengfaviU fvpio.' — QnigtUttupnu * Ibid* 

' Craig V. HUlbewl, Dec. 21, 1664. (M. 10999.) 

« Grahame v. OgiWie, Maich 80, 1663. (M. 7965.) 

« Binie v. Kwl of Nithtdaleuid Teorats, Nor. 89, 1678. (M. 4089.) 

• MfaiisUrofDoiiipMe, Nor. It, 1787- (M. 11604.) 
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^ ooDoenung iheir rights, when write cannot be prodaced to 
^ verify the daid lands, &c. te hafve belonged to the kirk ef 
^ before.^ On consideration of this act, and that the brocard 
* Hd never relate to any thing but kirk hmds and livings, and 
' nowise to a minister's horse and cow's grass, which hadite or-^ 
^ iginal long since the Reformation — the Lords assoihded' 

It is here assumed that the adoption of the rule decennalis 
et triennalia possessor ^ &c. was not the retaimng in our law^ 
a subsisting maxim of the Roman chancery, in force with us 
prior to the Reformation, but that the regulation was established 
as a matter of expediency, in consequence of the loss of titles 
during the Reformation ; evidently confounding this maxim with 
the temporary rule given effect to in practice, as to the ten years' 
possession immediately preceding the Reformation, mentioned 
in the Act of Sederunt, November 16, 1612, which bears, that 
die Court had been 'in use to decide all controversies arising up-* 
' on the righte of kirk lands, where no mort^cations, infeftments^ 
^ W5t other rights or titles by writ were extant, by their pos^ 

< session which the saids kirkmen had of the same kirk lands 

< and rente, the time of the Reformation, and by the space of 

< TEN years immediately preceding the sameJ* The two rules^ 
however, seem to be totally different in their origin and object* 
The one was a general rule' of the Roman chancery establish- 
ed as to benefices, on the professed ground, that the mcumbente, 
being merely usufructuaries, and being frequently changed, the 
titles to thdr possessions were apt to be lost ; while the latter 
seems to have been an arbitrary and temporary rule, adopted by 
our courte, in consequence of the peculiar circumstances attending 
the Reformation, and probably as much for the protection of 
those who had acquired church property during the troubles of 
the Reformation, or retained as private property what they had 
preriously held as beneficiaries, as of proper incumbente. 

£06. The decision seems further to assume that the brocard 
never related to any thing that had not been part of the church 
hmds or livings prior to the Reformation ; but although this may 
have been true as to the arbitrary rule for determining the right 
to church property by the ten yearsr' possession immediately pre- 
ceding the Reformation, there seems no sufficient ground for 
holding it to be true, likewise, in regard to this maxim, which is 

X 



146 MANSB9 ANP GLEBES. CHAP. VI. 

applicable' solely to the rightg poflsessed by a miiiifltet, as part 
of his benefice. Certainly the rule has not, in pracdce, been 
held to be restricted to the identical property i^hich may have 
bdonged to the church prior to the Reformation ; and it xa^ 
doubtedly would not be rejected, in regard to a glebe, because 
that had originally formed part of temporal lands. 

S207« If effect is to be given at all to the maxim, it ought 
certainly to extend to every thing that forms part of the bcne^ 
fice, which the minister's grass does. Erskine, howev^, ap- 
proves of the decision above referred to, on the ground that 
the minister^'s grass has been added by the law to the benefice, 
without being properly made part of it.^* But this scarcdy 
appears to be a correct view of the nature of minister's grass^ 
which, as already explained, (supra 6^, et seq.y) is nothing more 
liian the pasturage always enjoyed by the minister when attach- 
ed to the popish parson or vicar's glebe, fixed at a definite a- 
mount, and aUowed in all parishes where there are church lands.' 
It can scarcely, therefore, be correctly said to have had * it9 
* original long since the Reformation,' and it seems to be a» 
much part of the benefice, as a glebe or portion thereof where 
there was none before, or where it did not, in time of popeiy, 
amount to four acres. 

208. It has sometimes been maintained that the Act of Seder- 
unt, Nov. 16, 1612, has superseded the rule of the Roman chan-<^ 
oeiy under conoderation, or that it shews we have not adopted 
that rule into our law. The latter of these views is certainly 
totally inconsistent with the many decisions in which effect haa. 
been given to the deeennalia et Mennalis posseasio since the 
Refisrmation, and with the opinions of all our institutional 
writers ; and there seems to be no sufficient reason for holding 
ihe other view to be correct. 

209. The Act of Sederunt sets forth on the following narrative: 

* The Lords of Council and Session, considering that at the 
^ time of the Reformation, the old foundations, mortifications^ 

* and other writs and securities of kirk lands and rents^ were for 

* the most part destroyed and lost in that troublesome time^i 
' upon consideration whereof, the Lords of Coundl and Ses^ 

^ ErikiiM a, 7> 34. 
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* taoBy for the time and fiince, have been in use (o decide aH 
' controvemes arising upon the rights of kirk lands, where no 
^ mortifications, infeftments, nor other rights or titles by writ 

* were extant, by their possession which the saids kirkmen had 

* of the same kirk lands and rents the time of the Reformation^ 

* and by the space of ten years immediately preoedmg the same ^ 
' And now, the saids Lords, understanding that it is above fifty 
^ years since the said Reformation, so that after so long a space 
^ witness cannot be had to prove and verify the saids kirkmen^s 
^ possession, of their kirk lands and rents, ten years together 
' befi)re the Reformation ; therefore,* the act goes on, * the saida 
' Lords presently declare, that, in all time to come after the 
' date of this present act, they will decide all questions arising 

* betwixt parties anent the rights of kirk lands and livings per- 
^ teining to kirkmen, by their possession of the same kirk land^ 
' and rents thereof, for the space of forty, at least thirty year^ 

* continually and immediately preceding the intenting of their 

* actions or proponing of their defences concermng their rights 
' to the 8«d kirk lands and rents thereof, in all time hereafter, 
< to be proven by famous witnesses, when all the foundations,' 
^ mortifications, and other authentic writs, shaD not be alleged' 

* nor produced in judgment, to verify the said kirk lands to ap- 

* pertiun, and to have appertained, to the kirk of before.^ 

210. Stair (2, 1, 25,) states that this act was only applicable to 
*feuB granted by churchmen, not to rights granted to church*. 

* men ;^ but even although it should be held to have extended to 
the benefices of churchmen, its object seems to have been to es-r 
tabliah not a presumptive right merely, such as that created by 
the decennalia et triennalis posaeaaio, but an absolute right, 
not to be redargued by the production of a good counter title,' 
andflonotto hive superseded the regfUa cancellaria. Ac- 
cordingly, in several cases since the date of the Act of Sederunt, 
this rule has been assumed to form part of our law ; and in one . 
case, where it seems to have been keenly maintained that it 
was not acknowledged with us, no sanction appears to have been 
(^ven to the plea, although, if we are to take Fountainhall's ac^ 
count of the case, there was every inclination on the part of 

1 huid of Kerae o. Rcid, July 6, 1026. (M. 5132.) See aho Porbes, p. t7(L 
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the court to listen to any aignment fiom the side on whidi it 
was maintained.^ 

Sll. In the same case it appears to have been held that if the 
incumbent produce his title in a process regarding the possession, 
as of suspension, and it prove to be invalid or nu]l,-his thirteen 
years^ possession will not protect him, but that the suffidencj 
of the title may be competently judged of in that process.' 

dl2. It was also found in another case of an old date, that 
the inaunbent, when there has been possession for thirteen 
years, is not obliged to produce his titles, even in a reduction 
improbadon,^the rule holding < eiiam in causa faha^ the court 
declaring, at the same time,^ that if the defenders fiiiled in 
proving their exception of thirteen years* possesion, they 
would not be allowed thereafter to produce a written dtle, ^ ex- 
^ cept they produce at the time assigned to the defenders to pro- 
* duce.'» 

313. In a case of a later date, however, it was found that 
whei^ an incumbent has possessed lands for thirteen years, as 
part of hb benefice, * it is sufficient to secure him till called in 
' question by process of reduction, if there is a right by any 
^ deed to the hinds imder challenge, or by process of declarator^ 



1 Ramaajy BidKip of Dirablanep m Fnncifl Kinloch, Jnly 167& (M. 795a) Fornix 
tainhall ia his report (8 Brown's Sapp. 187) has the felkmfaig o h ser faU oas :— ^TIob 
dedskm made all people to talk hugely of bribef^ and partiality^ lor at this tittenM- 
ds and Mr. Hogoehead (Roiigfaead?)'the derltf his 8oii-in4aw, wsiv eo n tf iv iag la 
giTe Hatton and soma otherpersons L.6000 sterling, in gratkiity, ovt of the town of 
Edinhorgh's revenoe and cariif which as it made this go smoothly, so it also anointed 
the wheels of the ioUowuig case, hetween the saSM Francis and AhbotshaO. Hm 
hishops werai^hast at the tnteriocator ; ftr it is undonhtedly of bad infhwnoe and e>- 
ample to teaeh men to brangle their lightB, the most of them leaning merely npsn poa* 
session. The Prerident took pains to appesseand ndtigate than, and drew up reaaooa 
in fortification of the Lords*' sentcnosi, (which was stolen throng at an a afitqu s M t 
afternoon's meetings) proving thajastice and legality of it^'and gava the Bishop of Gal- 
loway, Mr. Ja Faterson, a* copy of them, and which softening plaster, knowing many 
watch for their halting, he uses in any other oontrorerted interlocoion.*' TlMe 
^ reasons in fortification of the Lords* sentenoe^" are probably emhofied ia Stair'a 
own report of the case (M. 7960), whan it is pot on a.groand which saeeas aaflii i«nl^ 
▼iz. that the Bishop hsTing produced his titl^ and It bearing t» grewio to be a re- 
deemable right, snpereeded the plea of the <fooeasia& ti tnamaUt pomtatAo^ the pre- 
sumption arising fipom which necessarily yielded to the troth appeariagftisni iha title* 
nfpHUftiw. 

* Ibid. 

s Bbhop of Galloway, March 6, 1616, and Jane S6, 1686. (M. 16087.) 
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' if there 18 no deed but possession only;^i tbus implying, con^ 
traiy to the older decisions aUuded to aboye, that it b neces^ 
saiy for a party challen^ng an incombent^s titles to set them 
aside by reduction ; and also, that where an incumbent holds 
written titles, he must produce them, though this is giying to 
ihifieen years^ possession, no greater effect than is attributed 
by some authorities to possession for sei^en years. 

214. Possessbn ofa subject for forty years, as part of a beni- 
fice, would seem to ^ye an absolute right without a special title,* 
and possession is likewise so far held to come in the place ofa 
title to the church, that incumbents are said to have the benefit 
of a possessory judgment by seyen years^ possession without any 
title, so as that theb right to possess * cannot be called in ques- 
' tion but by reduction or declarator.^ ^ 

315. By another role of the Roman chancery iriennaiis pa* 
cfflcuapoaaeamiTbeneficite^inae^securus; but this refers solely 
to s competition for the right to the benefice itsdf, and has no 
reference to the possession by the proper incumbmit, of any 
particular subject as part of the benefice. 

216. Prescription runs against the church, as well as in its 
&your.^ 

917* A proper feudal title is necessary to support the plea of 
prescription in regard to land acquired from the church ; and a 
party acquiring right to part of a benefice by contract with the 
incumbent, but to which he had not completed a feudal tide, 
inll not be allowed to impute his subsequent possession to the 
titles of lands surrounding the ground thus acquired. Accord* 
ingly, fi>r^ years^ possession on a feu contract not followed by 
infeftment, of an old glebe in the centre of a barony belonging to 

> Gofdott «. Ogafk^ Aogiirt 1776b (6 Biowii*i Sapp. MO.) See abo Vettcli p» 
WedderUe, Dee. 6. 1873. (M. 10640.) 

* Forbei^ p. 175. M<Keniie*B obe. 61 act 11 Par. Jas. VL See alao Blrnie, Nor. SO, 
lOTd. (118480.) Umiater of North LeithyPebb 10, 1666. (M. 10600.) Toner*. 
Mi^;falratea of Greenock, Deo. 81, 1767* (M. 10080.) WflfiamsoD e. Meroer, Jan. 
8S^17S0. (Bailee, 106S.) 

* Stair, i 1, 26. Peter v. Mltehehoo, Nor. 86» 1666. (M. 10640.) Veatcfa*. 
Wedderiie^ Dec 6, 1672. (Ibid.) 

« Erakine^ 3, 7, 38. Mia. of PalUaiid 0. JohnaCoD, &G. Feb. 8, 1793. (M. 6156.) 



/' 
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the purcbnaer, was found not suffident to etftabliA a right there- 
to, as part and pertinent of the barony.^ 

218. In a prior case, effect had been givai to a forty years^ 
possession, without any separate title, of a piece of ground which 
had been designed as a glebe; but the ground there in ques- 
i don, had formed part of a barony out of which it had been de- 
signed about seventy years before, and the minister had either 
not possessed at all, or but for a short period, and in these cir- 
cumstances the court hdd that the titles of the barony formed a 
sufficient title of possessicm, whereby to cut off the right of the 
Biinister by the designation.^ 

219« If the incumbents have, with die sanction of the pres- 
bytery, accepted the money allowance of L*20 Scots in lieu 
of minister's grass, they will be thereby precluded from de- 
manding a designation <^ grass in kind ; but no length of mere 
use of accepting this aUowance, without the sanction of the pies-- 
by tery, will bar such a claim.^ Nor if such grass be once de- 
signed will the sanction of the presbytery to a feu of it for a 
duty exceeding the L.20, and the acceptance of this duty for 
more than forty years, preclude a daim for reooveiy of the grass 
itself.^ Neither, in like manner, if the glebe be feued out or 
sold, though with the consent of die presbytery, and the pur- 
chaser's right secured by prescription, will a future incumbent 
be thereby precluded from insisting for a new 



' 1 Scott o. Bamaay, Feb. IS, 1827. (5S.&IX387.) OMofthejodgciCLord Gho- 
Ite) did pot eoQcnr cntbdy whh the rat of the court on this matter, and seemed to 
doubt whether the i^cbe nigfat not bt considered as allodial ymym ly espelde of pass- 
ing by disposition and possomioa simply, without inieftmenL 
* Minister of Stonyldrfc, June 10, 1724 (11 10619.) 

(' Uwrie«. Halket, Feb. 10, 1804. (M. Ap. v. Glebe 4.) Minister of Panbride, 
V. Mauley May 18, 1800. (F. C) Anderson «. Thomns, July 4, 1814. (2 Dow 

^) 
^ Soott V, Bamsay, ict tupru. 

^ MinistM of FaUdand V. Johflsloo, &c lU). 8; 1793. (BL 61A&.) 
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CHAPTER VII. 



P0WXE8 OF THE IKCtTMBENT. 



220. The incumbent of a benefice is entitled to the uncon- 
trolled management of the Buxface of his glebe, firom the period 
of his induction till his death, translation, or deprivation, when 
all right ceases ; under this qualification, that if a crop have 
been sown during his incumbency, he or his representatiyes will 
be entitled to reap it.^ 

221. Buthehasnot the same uncontrolled power of adminis- 
tratfon in regard to minerals, which may be found on his glebe, 
as coal, marl, &c. He is no doubt entitled to work these, 
bat odIj ' at the sight and under the direction of the heritors and 
^ the prediytery,^ and subject to this condition, * that the value 
^ and proceeds are also to be under their control and manage- 
< ment, for behoof ofthe minister and his successors.^* 

222. In the report ofthe case here referred to» it is stated to 
have been decided in a case which is not reported,' that a min^ 
ister might cut peat in his glebe for the use of his fiimily and 
it had also been found that he might dig marl to be laid upon 
Hb glebe.^ Under authority of the . case of Newton, how* 
ever, if he wished to dig marl or cut peat for sale, it must, of 
course, be done under the control of the heritors and presby<-' 
tery* 

1 ColTiD, July 6, 16S& (M. 464w) It ww here (bund that no aniwt was due fiwn 
teglebe. 

.s Minitur of Newton, JnneS^lSOT. (F. C & M. Ap. v. Glebe &) SeealeoMcr. 
cerv. Miniiter ofLethindy, innotetocue orLogaiii).IleidyMa7lSy 1799. (F. C 

& M: Ap. V. Glebe 1.) 
^ Afereer u Minieterof Lethmdy, Jam 83» 1789. 
4 M iflkter of Madderty v. the Heritora, Nor. 14^ 179i. (M. 6\S^) 
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S&S3. It was in one case keenly dispnted, how fiff theincimi- 
bent was entitled to cut and appfopriaifee tbe trees on his gkbe 
withoot control ; but it was found, thongh witli eonddoaUe 
dfficidty, that he was entilled to do se^^ 

224. In a case where a tiaet of land, lying on die eea coast, 
had been designed as glebe, and was described in the dedgnation 
without any mention of the sea or the sea-shove as bounding it 
on one sid^ it was found that the incumbent had no r^fat to 
cut the sea-weed on the shore for the puxpose of malm^ it into 
kelp ; it bemg observed on the bench, ^ the designariffli of m 
^ glebe is like a bonndizig charter. Here the diesignation makes 
< no mention of shores ; and the minister is dicumscribed by 
' the terms of his own right'*« 

225. It seems somewhat doubtful, whether the iocumbeni 
would have the same right to work the minerals in the ground 
assigned to him for minister's grass as in his proper g^ebe. It 
would rather iippear, (see supra 87» ei as;.) that the minister's 
grass is merely a definite extent of pasturage, given in lieu of the. 
general right to pasturage enjoyed in the same way as. foel, 
ftggage, &a prior to the act 1663, where there had been a 
servitude to that effect pxe^ously constituted in &voiir of th» 
incumbent ; and although under that statute, a certsin portios 
of land must now be appropriated to this exclusive use, it may 
certainly be doubted whether the heritor does not remain ja^ 
prietor of the solum, the sur&ce only, being subject to the uae 
of the minister. Sir John ConneU (p; 424) takes a different 
view of this loatter, and thinks that no distinction can be made 
between the ground designed for grass and the proper glebe ^ 
but the words of the act 1663 are scarcely sufficient to warrant 
the doctrine that the heritor is to be deprived of hb jwoperty ka 
Ibe solum, and the origin of tbe psovision aflbrds an argument 
against such a doctrine. 

226. By the act 1563, c. 7^ incumbents were prohibited 
fiN>m getting < in feu or lang tacks' their manses and glebes, 
without special license from the sovereign ; and the subsequenfe 
statute, 1572, c. 48, contidns this provision on the same sub- 

1 Log«i«.B«d, May 16, 1798. (F.C and M.Ap.o. Glebe 1.) Theramededaiop 
js said U» have been given in a caw which it not reporledi^HcpCon of Hnabii^ 1790^ 
' Lord Keay v. Falconer, Noy. H 1781. (M. M51.) 
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jeeft; < qidlkes mtttsesaiid acres of land sainarkedaiiddes^ii^ 

* as said is, it sail not be lasum to the nunisten or readers 
' present oor to cum, to seil, annalie^ set in feu or takkes^ or to 
^ pat onie in possesion of the sanin, in psqndice of thor sac- 
^ cesBors; but the samin to remaine alwues free to the use and 

* easement of rik as sail be admitted to serve and minister at the 
^saidkiik.' 

2SfJ. By a sftiB later statute (IBBB^ c. 11,) it was provided as 
a temporaiy expedient to prevent dilapidation, that all persona 
presented to benefices in the king^s gift, should, before their sig- 
natures could be ezpede, find security to leave thdr benefice 
unhurt or vitiate in llie ^ quantities of yearly rent thereof, as 
^ they find it at their entry thereto^^ and it was further enacted, 
that in case such persons, * be onie feues, takkes, pensions, or 
< changing of victual for money, or ony uther disposition, saH 
^ make their benefice in worse estaite than the same was at thehr 
'wentrie thereto, all setting and disporition sail be of nane avails 

* force, .and effect/ 

^ iiSSL It was at one time contended, that, under these sta» 
tutes, such feus or tacka only were prohibited, as were to ihe 
pr^udioe of sucoessovB in the benefice„and that if the transac- 
tion were an advantageous <(ne, the feu or tack should be con- 
ndered valid ; and, aco(»dingIy, in a case where the glebe waa 
only capaUe of yielding 20s« per acre, by being employed in cul- 
tivation, but where £6 per acre might be had finr it if feued, it 
was pleaded, that the feuing was not in violation of the statute, 
and that with tiie sanction of the presbytery it might be permit- 
ted. The court, however, found, that in no circumstances can 
a glebe be feued» evjen with concurrenoe of the presbytery, and 
the heritors were held entitied to object to this course of admi- 
nistration.^ Further, if the glebe have been disponed, and the 
purduuer''s right secured by prescription, a fiiture incumbent 
will be entitied to a new designation.' 

229. The incumbent may let his glebe, but only for the pe- 
riod of his incumbency t and tiie succeedmg incumbent may^ 



orLita6Diiiikeld«.theHeri«ori,Ma7l4^179l. (M.Mi».) Seeabo 
MuUe o. Ncin, Not. 9> 1786. (ElchMS v. Glebe,&) Minatar of FaOdnMl «. Jdm. 
BloM» Pcbb 6, 1793. (M, 516ft.} Soott p. Ramaiy, Feb. 16» 1837. (5 & Si a 3870 
> FaUJaiid Nt fiqmi. 
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upon hh inductioiiy eject a tenant poneflsing under ftleaae fiom 
his predeoesBor, without wanting, either in tenna of the atatnte 
1555, or Act of Sederunt 1706, and that althoi]^ the glebe let be 
not adjacent to hiamanae, and although he do nociatend to occu- 
py it personally.^ It would seem, however, that the tenant must 
hare leaaonaUe notice to quit, and the incumbent would not 
probably be allowed to eject him during the currency of a term.' 

980. The oommiaaioners of teinda, in uniting paxishea or 
tranaporting churches, are in use to decern fiir « new glebe and 
manse in exchange for the existing glebe and manse ; and it is 
also not unfirequent for ministers, even where there is no union 
or transportation, to enter into a private transaction for the ex* 
cambion of tiieir manse and glebe for others of equal value in a 
di&rent ntuation. The absttaet question of the power to enter 
into transactions of this nature has never b^n made the subject 
of discussion in our courts ; but in several instances, where sp^ 
dal objectbns have been taken, it has been assumed, that when 
entered into with concurrence of the presbytery, and without 
prejudice to the benefice, they are perfecdy valid.' If the ex- 
change, however, was in any way disadvantageous to the bene- 
fice, the heritors might object, and the court would undoubted- 
ly interfere, either by intodict to prevent the excambion, or by 
reduction if the transaction had been completed.^ 

231. During a vacancy the proceeds of the glebe may be 
drawn by the heritors, to be by them applied to pious uies.'^ 

238. By stetutes 1578, c. 62, and 1621, c. 10, (in confbnn- 
ity with the old canon law,) glebes are exempted from tithes; 
and in one case * it was found relevant to fi-ee a piece €f land 

< firom paying teind, that it had been mortified for a glebe, 

< whether for a kirk or diapel, wherein there was divine wor- 
^ship,^ though it was not designed by process or course of law, 
but of consent' 

233. This exemption applies to land which has been a par- 

1 M^Callom u Gnnt^ March 4^ 1880. (4 8. & D. fiS7.) 
' * Ibid.^Dictiiin of Lord Glenlee. > See Comwil, pw 428. ' 

« Ddrjmple v. Fiaher ud Cdhiider, Jolj 11^ 1827, (5 8. & D. 986,) and Jan. 18. 
UBBk (6 S. & D. 888.) 
.«Brak.l,8,U. GaMieU, p. 488. 

• BunutflwOtb^ June 8,1978. (M. 16640 and 18717.) 
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botCb or vicar's glebe cyf old, tbough now the property of a lay- 
man, except on proof of payment of teind within forty years.^ 
But the exemption will not extend to lands which have belonged 
to an archdeacon, though described as the < glebe^ of that digni- 
tary.* 

234. It has been held, that glebes and manses are not subject 
to any assessment for support of the poor.^ 

335. A minister is not liable to the representatives of his pre- 
decessor for the value of any meliorations made upon the glebe.^ 
As to whether the representatives of an incumbent have a daim 
tx the expense of repairs made by him on the manse, see 
supra 164. 

1 Earl of Qneeosberry e. DouglaB, Joly IS, 107a (M. Ifi7la> Cnuiiloiiii v, Elliott^ 
FcK12, iSOa (Bf.App. o. Stipend, &) 
' t Cook 9. Gheiipe, June 3, 1824 (Sbaw^i Teind Caeca, 71.) 

3 Miniater of Cai^ V. Taster, Feb. 29, 1816. (F. C.) 

4 Dnnban v. Haj, June liy 1628. (M. 13S99.} 



156 MAKS£8 AMD 6I/SBE8. CHAP. VIII. 



CHAPTER VIII. 

^UBISDICTION OF THE PRESBYTEItr, AND FOBH OF 

PBOCEDU&S* 

836. To presbyteries, as commg in place of the Bishops, be- 
longs, in the first instance, the power of deogning manses and 
glebes, and ordaining the former to be rebuilt or repaired. 

237- A designation, however, being once made, and posses- 
sion bad thereon, the presbytery cannot make a new designa* 
tion,^ although the glebe be of barren land and at a distance 
from the manse.* But if it be deficient in the quantity allowed 
by law, it is competent for ihem to malce a de«gnation as to 
tbe quantity deficient.' 

S38. The presbytery have no jurisdiction in regard to the 
recovering possession when that has been lost, at evicting the 
manse or j^be from a party who has usurped it, or encroached 
upon it In such cases, recourse for redress can be bad to the 
4avil courts alone.^ 

239- The pred>y tery bave no power to design moss for fod 
io lihe minister, the right to fuel depending on usage, and bong 
cognizable by the civil courts only.' 

240. By the act 1663, and former statutes, the designatioH 
<if manses and glebes is directed to be made by the bishop of 
ibe diocese, or such ministers as he should appoint,' ^ with two 

« Clwk V. Baamy, Bee. 14^ 1621. (M. M44.) 

< Lmoiiig V. Bidllia, Dec 84^ 1700. (M.614$.) ThucMe^jsfepoitedbjrFoan. 
tdnhelly ieems to implf lluit the p te ihy t e iy caanot lopply deftciency in • s^ibe^ tfll 
tfaat defidoicy be aMerteined in ft eonrt of lew; uid tliet in a pfooaea of dedaralory tiM 
iacnmbant nuglit obtain rdief fixna ft ooort of lair» eren in caaaa whan tfioe ma no 
aetoal defidencr in aitnit, bat merely inoon?enianee 4ir diadvantaga from dialaBM or 
bamnnaaa. AatotheeaaeofanpervwingbeiTannaa^aeeMiva 7B« 

> 1508,6.166. Naine V. Tweadie, May Sfi, 160ft. (M.6148.) 

* Marqaia of Qnenabarry 9. Gifaaon, Feb. H 16S0. (7 & fc D. 4ia) 
« Duir «b Cbalman, Feb. 28, 1760. (M. 6147 and Hailea 888.) 

* In a deaig n a t ion nuala ahorUy after tbe date of tbe act, only two oat of thneau- 
niaten appointed by tlie biabop attended ; but their being no irrtgvlarity in the aede 
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' or three of the moet knowing and ^screet men of the parish C 
and a designation was at one time held to be defective, if the per- 
sons with whose asnstance it was made were not parishioners,^ 
or if the n«&es of the parishioners present were not specially 
mentioned in the designation.* This form, however, of having 
the attendance of two or more of the parishioners, is no longer 
considered necessary ; it is sufficient if the presbytery have the 
asaistanee of persons of ridll, to enable them to make the de- 
signation correctly ;^ and even this is scarcely necessary in the 
way of solemnity, so that if the manse or glebe were correctly 
designed, it would not probably be held of much consequence 
by what assistance this was effected. 

241. The proceedings for designation of a manse or glebe^ 
or the repair or rebuilding of the former, generally originate 
in an application by the minister to the presbytery, who therO' 
upon aj^int a visitation, which must be intimated from the 
pidpit on the Sunday preceding the day fixed tot it This, 
however, is the only intimation necessary in point of form/ 
but it is always advisable, particularly if there are any non-^ 
Tesident heritors, to apprize them of it in sufficient time by cir- 
cular letters. 

242. On the appointed day the presbytery meet, (generally 
on the spot,) and although none of the heritors attend they are 
entitled to proceed as in absence.' 

243. Tradesmen or men of skill, previously warned to be in 
attendance, are then appointed to examine the ground or the 
mansey and report thereon. Those appointed to examine the 
ground proposed for a glebe, are required to assist in laying out 
and properly measuring it ; and in the event of there being 
any doubt as to its character, whether grass at arable^ it would 
semn proper to have their report on that matter ; although in 

of praeedany Uie dttigiMlioB «ad6 by Umiy without die otW, wao lieU to Irb good. 
MUteorCodUmfninl^ Fob. 7* 166S. (2 Bimni** flq^b UL) 

> Stod, JoBoaij 81, 1712. (M. 8488 nd 5181.) 

s HamiltoB, Jane 1S» 1888. (M. US4.) * Comidl, p^SSS. 

« Moahflt «. Dnko of Baedeogb, Job. 88, 186& (M.8186u) It is not aceoMvy 
tint the dooigwitrop boar t&ii cibiiMm to have been gono thioogfa. Ibid. 

«Steolirff^M. M<NeiU 0. Nieolaon, Jan. 24, 1828L (tf & & D. 4C8.) Thebb- 
jecUon that the prooofldings had ban ia abeoDoe is not noticed m the rep^ 

mg been aerionsly insisted m bcfcco the Inaor-Uoase. The court were clear, howoTer, 
that it was lot weU-fiaiDded. 
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dispute! the oonrt seldom trnst to the report of the tradesmeir 
appointed by the presbytery, and generally nominate some man 
of sldU to report directly to themselves.' 

S44. Although the proper measurement of the glebe is essen- 
tial to a valid designation, yet, in one case where tUs was violently 
prevented by the heritor, so that the designation was necessarily 
made by gness as to extent, the court held it to be valid, it not 
bdng alleged that the glebe so designed exceeded four acres ;. 
aad they also hdd that the designation itself, wludi narrated the 
interruption, was sufficient proof thereof and could not be in* 
proved ope escepHoniSj but only in a regular process of reduc- 
tion.* 

245. The presbytery, having had the ground properly mea- 
sured and marked out, pronounce a judgment designing it as 
the glebe, and giving the minister possession thereof, whereupon 
he, or hiB procurator, takes instruments in the hands of a notary, 
or the clerk ; and upon the designation so made, letters of horn* 
ing may be obtained for summarily removing, within ten days, 
the proprietor or possessor of the land designed.' 

946. A designation was in an old case held to be null, on 
this among other objections, that it bore to have been made by* 
the moderator of the presbytery, with consent of the parishioners 
present, but without setting forth that he had a commission or» 
warrant from the presbytery to design ;^ thus implying that if* 
there had been such warrant, the designation so made by a 
commiBsioner, would have been valid. 

247. In regard to the manse, the tradesmen are appointed to 
inspect it, and report as to its state^ whether it be capable of 
repair, and if so, what repairs are necessary. The presbytery, 
however, are not entitled to require the tradesmen to report 
whether or not * it would he for ike advimtage of the herUorB, ' 
' and comfortable accommodation of the minister, to repair the 
* manse or build a new one i* but merely to report whether it is 
^ capable of being repaired, or whether it ought to be rebuilt ;^^ 

1 See M^enzie v. M^Crae, July 5, 182S, (4 S. & D. 146,) and M^KeiU 0. Miool. 
■OD, Jan. 24, 1828, (6 S. & D. 422.) 
* Keree v. Reid, Julj 5, 1826. (M. 5192.) 
> 1572, c 4a Forbes, p. 217-S. 
4 Hamilton, June 13, 162S. (M. 5134.) 
^ Anwoth, Nov. 19, 1811. (Connell, p. 3970 
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or ^ whether the manse is capable of beiog repaired so as to 

* render it a smtable and comfortable restdence for the minis-' 

• tcr.'i 

248. The presbytery having receiyed the report of trades- 
men, may ordain a new manse to be erected, or repairs to be 
made, as they shall consider themselves warranted in the cir- 
cumstances of the case. As to the circmnstanoes which will 
warrant the presbyt^ to order a new manse to be built, and as 
to how far they may order additions, see supra 145, et seq. 

249. In either case they appoint plans and estimates to be 
given in ; and after fixing on the plan, they may either ordain 
the heritors to execute the necessary work, or if they dedine to 
do so, decern against them for payment of the sum required.. 
Before decerning for a specific sum, however, it is necessary 
that they have made the contract with the tradesman who is 
to erect it, and that it should not be the mere esHmaied ex*- 
pense for which they give decree.' 

250. If the heritors undertake the execution of the work, 
they may appoint a collector and assess themselves ; and letters 
of homing will be granted for compelling payment firom indi- 
vidual heritors ; and this even although there be no decree of 
presbytery, but merely a voluntary agreement on the part of 
the heritors to build or repair the manse.' 

251 . On the other hand, if the heritors do not adopt this 
course, the presbytery may contract with tradesmen, decern for 
the necessary sum, and apportion it among the several heritors. ;^ 
appoint a ooUector for its recovery, and nominate one of their 
number, (generally the minister himself,) as undertaker, to su-* 
perintend the execution of the work. 

1 Dmmichen, Maj 23, 1812. (Connell, p. 2d7.) 

s See Porterfidd v, Gardnbr, Dec. 19, 1829. (8 S. & D. 277-) This com related 
to ft ehurch, bat the same principle applies. 

« Parishionen of Port, Dec. A, 166S. (M. 8499.) 

* Steel e. his Parishioners, Jan. Si, 1712. (M. 5131.) Expressions have fidlen 
from the bench latelf, (See Dictnm in Anld v. Magistrates of Ayr, Joly 5, 1828^' 
6 & & D. 19870 implying that the presbytery cannot decern for a liquid snm against 
the heritors, bat can only ordamthon to reboild or repair the manse, as theease may be. 
Both authority and practice, howerer, seem against this view. See Ersk. 2, 10, fi& 
Connell, pp. 2€2-3, and In partiealar, this case of Steel. See also Porterfield, vt 
ntpra.) The decree for a snm of money, however, will not carry interest.— .Auld 
utwpnu 
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2S2. In the case of Sted above quoted^ it was expressly 
found, not only that the presbyteiy were * by oui law empower- 
^ ed to liquidate the value and price of the manse, and to cast 
^ and proportion the sum liquidated upon the heritoriB, and to 

< name a factor and collector for uplifting anddebuxsing it,^ but 
dso that ^ the rule of the cast must be not the real rent, (whick 
^ would put ministers to a long probation, and occasion many 

< great debates,) but the valued rent extracted out of the oess 

< books.^ This rule is further sanctioned by a decision as 
to manse rent T^ but in a late case whero the expense of the 
manse had been decerned for by the presbjrtery, according to the 
vidued rent as appearing from the cess books, the court, in a 
suspension by the heritors having valued rent, refused to allow 
the decree to be put in execution agaiDst them^ reserving their 
relief; but appointed all the other proprietors having interest to^ 
be called into the field. The question^ however, was not fully 
pleaded.' 

S!53. After the work is completed, the presbytery should 
have another meeting, and receifve reports as to how it haS' 
been executed ; and if the manse be now suf&eient, the heritor* 
may insist on their declaring it a free manse, so as thereafter to 
throw the burden of ordinary repairs on the minister duripg his 
incumbency ; and the heritors are entitled to have this dedans 
tion, even as to a manse which they have built voluntarily 
without a decree of the presbytery.' 

254. The judgments of the presbytery relative to glebes and 
manses, are not subject to the review of the superior churck 
courts, but of the Court of Sessbn only ; and such review by 
the Court of Session may be obtained in the form of advocatbn,i 
equally as by suspenrion or reduction.^ 
. 265. The jurisdiction of the Court of Session is properly 
that of review only, though in one ease they seem to bav^ 
exerdsed a power of derignation directly by a visitadon of two 
of thdr number.' 



1 Potter «. Helicon oTKIppn, Jan. Si, 1708. (4 BnMni*t Sopp. SOU) 

* BnUo 9. Logii^ Maidi 8, lasa (Sa&D.74a) 

« Potter «. Un^ Doc. 6; 1710. (M.A189.) 

* Steel «. Dalrympk^ June 16, 1761. (M. 743A} 
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CHAPTER I. 



SVMMABT OF THE STATUTES AND PB0CLAMATI0K8. 



1. The law of Scotland relative to the provision for the poor 
18 founded on statutory enactment. The greater part of our Acts 
of Parliament, howevier, have for their chief ohject the suppres- 
.sion of bulging, and that which now forms the principal subject 
of attention in relation to the poor, is comprised in a few sen- 
tences ; while the statute-book is filled with provisions intended 
to put down the hordes of vagabonds and beggars, who, xoanv* 
ing in multitudes throughout the country, lived by levying 
contributions and free quarters, to the great oppression of the 
people. The extent of this evil, as it existed even so late as 
the end of the 17th century, is thus described by Fletcher of 
Saltoun : — ^' There are at this day in Scotland (besides a great 

* number of families very meanly provided for by the church 
^ boxes, with others, who, with living upon bad food, &11 into 

* various diseases,) 200,000 people begging from door to door. 
^ These are not only no ways advantageous, but a very grievous 

* burden to so poor a country ; and though the number of them 

* be perhaps double to what it was formerly, by reason of the 
^ present great distress, yet in aU times there have been about 
^ 100,000 of diese vi^bonds, who have lived without any re- 
^ gard or submission either to the laws of the land, or even of 
^ those of God and nature— lathers inoestuously accompanying 
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^ tbeir own daughters, flie son with the mother, and the brother 
^ with the sister. No magistrate could ever disoorer or be in- 

* formed which way any of these wretches died, or that ever tliey 
^ were baptized. Many murders have been discovered among 
^ them ; and they are not only a most unspeakable oppressioii 
^ to poor tenants, (who, if they ^ve not bread, or some sort of 
^ provision, to perhaps forty such villains in one day, are sure 
' to be insulted by them,) but they rob many poor people, who 
^ live in houses distant from any neighboudiood. In yeaca of 

* plenty, many thousands of them meet together in the moun- 

* tains, where they feast and riot ibr many days ; and at ooun- 

* try weddings, markets, burials, and other the like public oe- 

* casions, they are to be seen, both men and women, perpetually 
^ drunk, cursing, blaspheming, and fighting together/^ 

2. These vagabonds had long greatly abounded ; and so ear- 
ly as the year 1424, in the reign of James I., there are three 
enactments intended to repress them. The purport of the first, 

> Seetmi DuMn«e.eoiieeniiiig the ifirin of Sootlvd, lOBS^ ^ ^h^lh^ kXkmwg 
extnet ftom a letter addresied bj a Jualioe of Peace of SoaMnetahire to the Lead 
Chancellor Borleigh, hi truumittuig to Urn the calendar of the aasiies and ae eeka n 
held m that oonntym 1696, exhibiU the state efEagland at diaft period ae aearljd^ 
mSkr : — * God if ny wkneea, I da with grief ptotaett in the doty of a salijecl, I do Bel 

* aee how it is poaaible far tha poor ooantijnHn to hear the bartheas daily laid upaa 
' him, and the rapineB of the infinite numbers of the wicked, wanderings idle people of 

* the land ; so as men an driren to watch their pastures, their woods, thor oora $alda ; 

* apd I ivay JBStly uj^ that the iidipita aamhsfa of the idle wvnUmg people^ and the 
^ robbers of the land, are the chiefeat canse of the dearth ; figr thoogfa they labour not, 

* yet they spend double as moch as tlie labourer doth, fer they lire idly in the alo- 

* houaee day and night, eating and drinking excessSrely. tUe year tiiere asaamUed 

* aizty in a coaipaiiy, and tool^ a whole cart-load of chesee frpm one drini|g H'to » Ani^ 

< and dispersed it amoi^ theno. Within this three months I took ^thirf that co nf fsaed 

* unto me that he and two more lay in an ale-house three wedu, in wUdi time they 

* eat twenty fat sheep, whereof they stole every night onok It is most oertsai that tf 
^ thfy 1^ upq^ an ale-house that Imth stroiy a]% tlHy win not 4lepMt««^ tksf haw 
' drunk him dry. And they grow tlie more daagcMOs in that they find they have bied 

< that fear in the Justices, snd other inferior ofiioen, that so no man dares csll them mis 
^questioo ; and at a late sepeioBS, a taU man, a nmn slardy and ancient travsUm^ was 
^ comnitted by a Juftioc^ afid broi^t te the ssssionpi and had jadgacpl to ha wh^; 
' he^ present at the bar, in th» face and hearing of the whole bend^ swore a great oaidi, 

* that if he were whipt, it-should be the dearest whipping to some that ever was. It 

* sUrake aoch a Aar in hini that committed his^ as he payed he aiight ha da fai ed anttt 
' the assizee, when he waa delivered without any whipping or other harm* and dm Jua- 
' tice glad he had so pacified his wrath. By this your good Lordship may inlorm 
^ yoomelf of the state of the whole realm, which, I fimr me, is in as ill case, or worae^ 

* than ours.*— SxArn's AwmUf voL iv. No. ccziii. 
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1484, c. 7* ifl comprified in its title, which declares 
that < Sornares or companied orerlya&d the Kiiigis 

* lieges, suld be arr^ist^, and silti^e the King and 
putie.** The seccnid^ a 26, ^ of the age and mask of b^^gars, 
^ and of idle men,? (repeated by c. 4S, of the same 
year,) creates an important distinction between those ^^^ 
who are able to earn their own livelihood, and those ^ ac^ 
^Ao are obliged to resort to the eharity of others for 

tiieir subsistence. It directs that * na thiggeres be thoiled to 
^ bqf between the ages of fourte^ and seventy years, unless 
^ they be seme be the cooncelles of the tonnes or of the lande, 
' that they may not iHnne their living utherwaies ; and they 
' that sal be thoiled to b^, sal have a certsine taldnne' on 

* them,'* while all others, ^ havand na takines,^ were to be 
charged ' be open proclamation to labour and passe to craftia 



1 The act itself is « feOows^^' Item, the Parliament Statotis and t]» Kbg fof 
luddis that na eompanieB passe in the ooontrie to lye upon onie the Kingis lieges, or 
tUg or sojounie horse, oather on Idrk men or husbands of the land ; and gif onitf 
oonplaint be nmid of sik trespeasoiirs to the Sdurefle of the land, that he srreist silt 
folk, and chaUsnge them, wad tax the Kingis skaith upon them ; and gif they be 
oonTict of sik trespassey that they be punished, and find bairowes till assyith the 
Kiag^ and the partie comph&iaad ; and gif sik persones takia onie skaith in aneisting^ 
llieiii^ H sal be impute to theatseUea: And in case that na oonsplaint be maid to the 
Schirefls^ the Schirefle sail inquire at ilk head court thait he haldis, gif onie sik fiud* 
tovrss be within his schirdHome, and gtf onie beis fimnden, that they may be punish- 
ed aa b before writteD.' 

To sheir the eo n e sp o u dence of the eariier Rnglish and Scotch statufas, a tew ex« 
carpta from the firmer (sMist of whic]i, howerer, were repealed, on the establishment of 
a mora complete system,) are given in this and subsequent notes* The following af^ 
fords a specimen of the style of the Eng^h Acts of Parliament, prior to the disuse of 
the Nonnai»*Frciicfa:— ^ Item, w d eigaea eat et assentmB qe le statiitz fidts en tempo 
le oDbie Bey Edward, aid oaitf 9B%»ear fe Rd, qore est dd Boberdesmen ct Drawo> 
latches soient feimetteiit teaux et ganles. Et outre ce eal oHde l gii« et assentaz par 
natauidie lamaKoe das diverse gents fidtours et Tagerants de Uen en Meh cuitaatz de' 
pMacBt par paaa plus hafah mfamam e ut qe ne sekdent avant oss heures^ qe desore lee 
JoslifissdesaseizeBaihiasBssSiooB^les JuatiiDaadtlapidz,etlstviseoBfit eoehesctoi 
cait^ sient poeftr d^aqaere de lontt cistat vagetaiix et ndtoors et de leaf nudAdts, 
et ear snx fidn^ ee qe la ley dsmaadsi Et qe si bien leg Justioes, Ati. afent deSore 
peaar de Uar ezamiaer diUgeahaent, et compeHsr de trofer sedrtee de lour bom por^ 
par sagdaafccsMBapanwarsdestiBttqe soient des tr ch M diisi si aaemie dcAmte feusse 
dessosB trores en bmsbms las Intoun ek vagBfaati, et sik se poisBt tisk seurtee 
trover scnent mandea al prochaine gaoie pur y demorer tanque la venue des Justicsa 
aatigaaapurdaiiTeiaiicedBe gaselea,leB qoeaz en tM ess aient podr de (aire snr lea 
dita vagaranta et fiutouis issint imprisonaes ces qe leur ent ssmblem mieotK aflairto' 
psriaky.*«»7Biehaid II. c. 6^.1983. (BepealedSlJa. I. c 38.) 
t ( TakiBBe'.«toke& or badga 
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' for wmning of their living, under the pain of burning 
gg' ' on the cheUce and banishing of the countrie.^ ^ And by 
a subsequent statute of the same monarch, 1425, c. 66, 
the sheriffs are directed to inquire . ^ gif onie idle men, that hes 
^ not to live of their awn, be received within his boundes,'* and 
to arrest them, till it be known ^ quhairupon they live ;^ and 
after setting them- at liberty on sure burrowes or pledges, to 
allow them forty days> to fasten them to lawful craftis ; and if 
they were then found idle, he was to arrest them again, and 
imprison them, < to abide and be punished at the king^s wilL^' 

3. These rigorous enactments do not seem to have been car- 
142? ^^ ^^ execution ; for, in 1427> there appears an act 
c. 103. directing inquisition to be made, and a fine to be im- 
posed on those magistrates who had neglected them. 
144Q ^^ ^^^ ^^^ king''s reign, a still more severe statute 
c. ^. ^^ passed, from which it appears, that the bands of 
beggars had become yet more formidable, going about 
the country with ' horse, houndes, and uther gudes.*" The act 
directs this property to be escheat to the king, and the owners 
to be imprisoned until his majesty * have said his will to them C 
and with regard to ^ feinzied fooles andvagaboundes^ generally, 
that they be imprisoned so long as they have any goods of their 
6wn to live upon, and then that their * eares be nailed to the 
' trone, or till ane uther tree, and their eare cutted off,^ and they 
banished the country ; * and gif thereafter they be funden agune, 
^ that they be hanged.**^ 



* A similar distinetioii seems- to hsre been introdiieeil by Urn BflgliBh statnte^ 19 
RichBid U. c. 7, 1968, (repealed 21 Js. I. c 89i)wUch is in these tenw—' Item, 

* aooordez est et assentaxqe de chesenn qi va mendinant etest aUe de senrir oa laborer 

* soit fiut de lid cxmie de oelui qi depart de bondredes et aatres lienx sosditx sans lottre 

* testimoigi mle et qe les mendinaiits impoteiits de serfir deraorgcnt es citees et Tilles 

* oa ils seat dsBMimmte al tanps de proclamation dtset estatot. Bt si les gcsU des 

* ditz citees oa Tilles ne voiUent oa ne fxneat soffir de les trover qe les ditz wi^Mii^iitg 
1 soi traihent ss antres villes, &«. oo ils fiirsDt aes deinz qarraat joois aprss la file 
^ proclsmation fiuto st la denvigent oontimieUsmsBt par kmr Ties. Et qe de toas esoz 
c q'ailkat en pilrinage coma mendinaas st sont puissant de tiavailler soient bits come 
' les dits serrantE at laborers sib nient lettres tesrimomales de kmr piliinage desoosks 
'scalz avantditz.' 

* < Et qe le Tiscontz, &c soient tennz et chsigez de reoeiTre les ditz senrantz kber^ 

* ers mendinaotz et Tageraotz et les delenir en prisoo, a la Ibnne aTaatditek'— e. 9. 

s By 27 Hen. VIII. cfi, (158ft,) it wss enadsd, tbat a Yaliant or stnrdy Togshoiid 
shall at the first time be whipped, and sent to the pkoe where he was bon, or last 
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The disturbed political state of the country, together with 
the low moral condition of the people, not only prevented the 
due execution of the laws, but otherwise tended greatly to aug- 
ment the number of the disorderly gangs which these statutes 
were intended to suppress. The legislature, however, seem to 
have hoped, by the increasing severity of their enactments, to 
supply the want of moral restraint on the part of the people; 
and accordingly we find, in a few years, that somars 
are ordamed to be summarily put to death as thieves 1465, 
and reivers by 1465, c. 45, an act again repeated, in c. 45. 
the next reign, by the statute 1477* c. 77> of which the ^Z* 
object is stated to be ^ for the stanching of maisterful 1477 
' beggers and somares, that dailie oppressis and herryis c. 77. 
^ the kingis lieges f and by an intervening statute, 1457, 
c. 709 the judges at the justice-aires are directed to take cogniz- 
ance of such o£Penders. 

4. In none of these enactments, subsequent to the statute 
1424, c. 25, is there any mention made of the regular poor, 
who, by that act, were permitted to beg,— >a privilege at a fu- 
ture period exchanged for the right to parochial support. No 
act relative to this subject appears till the statute -igno 
1503, c. 70, in the reign of James IV., which directs ^^ 70, 
the former statute of King James I. to be observed, 
and points out more distinctly the class who are to enjoy the 
privilege of b^ging, including those only, who, by reason of 
physical disability, and of mental or bodily weakness, are incap- 
able of maintaining themselves. It ord^uns the sheriffs and ma- 
gistrates of buj^hs to allow none to beg within their bounds, 

* except cruiked folk, seik folk, impotent folk, and weak folk,* 
under the penalty of a merk for every other beggar foimd with- 
in their jurisdiction. A very important restriction was imposed 
on those privileged beggars by the subsequent act of 
James V. (1535, c. 22,) which enacts ^ thatna beggers ^^^ 
' be thoiled to beg in ane parochin that ar bom in ane ^' 

* uther ; and that the headesmen of ilk parochin make takinnes 

dwelt, hj the space of thrae years, there to get his living; and if he contuiue his 
NgMh life, he shall hare the upper part of the gristle of the right ear cot off; and if, 
aftar that, he be taken in tdleaess, he shall be adjudged and ezecated as a felon.^^. 
pired—Sl Hen. VIII. c. 7.— 1 Eliz. c 18.) 
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' and ipve to the l^^^rs thereof, and that they be saafteined 

< within the bounds of that paxochin ; and that nane othen be 
' served with ahnous within tibe bounds of Aat parodun^ boi 

< they that bearis that takinne allanerlie." ^ 

6. Notwithstaiiding the provisions for the auppressioii ^ of 

< somais and masterAAl b^gacs,^ their number seems greatly to 
have increa^e^ during jthe disorders of the subseqaeat uofarta- 
nate reign of Queen Mary, and the miuorily of her son. Ao- 
eordingly, shortly after Song James Y I. assumed the rdna of 
govenunent, an attempt was made to form a more regular sya* 

tem for the remedy of the evil which had so long grievw 
^^789 ously oppressed the people of this country. This was 
^' ' done by the act 1579, c. 7^ whidi is the foundatioii of 
our present system of poor kws,' and is, to this day, the only 
authority (with the exception <if a prockmatioa of tiie privy 
council) to enforce a compulsory provisitm for the support of 
the ordinary poor ; the later statutes, which direct assessments 
to be levied, being for entirely difiPerent purposes, jmd having 
now fallen into total desuetude. This statute, entitled, an act 

< For punischment of Strang and idle beggars, and reliefe of die 
f pure and impotent,^ proceeds on the narrative, diat the ^ Sin- 
' drie lovabil acts of Parliament made by our Soveraine LonTs 

* maist nobil pr(^nitou?s, for the stanching of maisteirful and 
f idle beggers, away putting of somares, and provision fior the 
^ pure,^ ^ in time bygane, hes not been put to dewe execution, 

< throw the iniquitie a|id troubles of the time bypast, and 

< be reassoun that there was not heirtofoir ane osdour of puniach- 
' ment faspeciallie devised, as nead requised, but tke saidis beg<- 
^ gares, bopdes the uthers inconvenientes quilks they dayUe pro- 
' duce in the commounwealth, procures the wrath and displea- 

* sure of Grod) for the wicked and ungodlie forme of living used 

* amangs them, without marriage or baptising of a great number 

* of their baimes.^ It then goes on, ' therefoir, now, for avoyd* 



> By 88 Hcmy YIIL e. 18, (1580,) it was eneted, that the jnatkaii of psafli^ ia 
cirery oounty, diTidkig themaelTes into aereral limitiy shall gire Hoenae^ under their 
hands and seals, to sach poor, aged^ and impotent persons, to heg witlun a certain pre> 
«inct, as they shall think to have most need ; and if any do h^ without his praciact, ha 
shall he whipped, or else be put in the stocks. — (Repealed| 21 James I. c. 2S.) 

« See infra 14. Note. ' 
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< log of the me<mT«iiiAt0 «id escbewbg q( the oonfuaoa 
^ of sindrie lawes and actes oonceimiiig thdr puniscbmenty 
^ uttmding in efiect» and that sum oertaine eieeutien and gude 
^ ordour tnay follow thoeanent, to tho great pleasure of Al- 

* Aiiditie God, and <toiAnioun well of the reahne^ it is thocht 
^ msf^l&eMj statute luid ordained, as weil for the utter sup- 
^ pressing of the aaidis Strang and idle b^;gat8, sa oontageous 

* enimies to the oommouB weiU, as fi>r the charitabil rdeeving of 
^ aged and impotent pure pec^il, that the ordour and forme 
^ following be obse^ed.^ — ^The * ordour^ of punishment appoint- 
ad fer these ' sa cobtageous enemies to the oommcm weill,^ was, 
diat OA bdng convicted for the first time, * They be adjudged 

* to be scouiged, tad butnt throw the eare with ane bote iron,^ 
^ except sum honest and respoiisal man will, of his diaritie, bee 
^ contented then presentlie to act himself before the judge to take 
^ and ktip the offender in his Service for ane haill seir ;^^— -^ and 
^ gif the offender leave the service withm the seir, he shall then 
•* be scourged aiid burnt throw the eare, as foresaid; quilk 

* punischntent being anis received, be sail not suffer againe the 
^ like ibr the space of three scoir dayes thereafter ; bot gif, at 
^ the etide of the saidis sixty dayes, hee be founden to be fallen 

* agaiile ilk his idle and vagabound trade of life, then, being ap- 

< prehended of new, he sail be adjudged, and suffer the pains 

* of death as a Ihief*^ ^ The act then sets forth who are to be 
eonsidered * te idle and Strang beggars and vagabonds, and 

* worthie of the punischment before specified ; and these are 
generaUy aU persons between 14 and ^0 years of age, going a- 
bout the country idle, and not following any Iflwftd mode of 
winning their bread* The list of the different descriptions of 

^ An ^ ordour of ponuhmeDf * extremely ■imilar to this was provided for vagabonds 
ioKnglaiid, (by 14 Eliz. c. 5 ; 1572,) entitled, Uke this, <■ An act lor tbe punishment 
of vagabonds, and for xelief of the poor and impotent," — (repealed by 36 Eliz. c. 7, and 
43 EUz. c 2.) It was in every respect very similar to this Scotch act, fas will be seen 
by the following; sommary of its contents : — *' A vagabond above the age of 14 years 
shall be adjudged to be grievously whipped, and bamt through the gristle of the right 
ear with a hot iron, of the compass of an inch, unless some credible person will take 
hha into his service for a year ; and ii^ being of the age of 18 years, he after so fall again 
into a roguish life^ he shall suffer death as a felon, nnless some credible person will 
take him into service for two years ; and if he fell a third time into a roguish life^ he 
shall be adjudged a felon. Who shall be adjudged vagabonds ? The penalty for the 
r^ief of them — who may make passports and licenses, and to whom ? — Assessments 
diaU be mide of the pariihioiiers, for the r^tiof of the poor of the same parialL** 



168 POOR. CHAP. I. 

sadi persons given in the Bd, (see tn/Wi 16l») contains almost 
exactly the characters which, in the present day continue, to a 
certain extent, still to inftst the country, excepting perhaps a 
dass, whom it rather surprises us nowadays to find in audi 
company, vis. ' vagabound schoUers of the Universities of St 

< Andrewes, Glasgow, and Abirdene, not Kcensed by the Beotor 

< and Deane of Facultie of the Universitie to aske almes.^ ^-^ 
Besides the penalties to be inflicted on the vagabonds themselves, 
the act declares, that every person who ^ gives money, harbeiie, 

< or ludgeing, settis bouses, ix shawis ony uther reUeP to them, 
shall be liable in a fine not exceeding 5 punds Scots to the poor 
of the parish.* After some further provisions, for allowing to 
persons shipwrecked licenses io proceed to theur own homes, and 
fbr appointing searchers in each parish to take up v^^abonds, 
the act thus proceeds: — 

6. * And seeing chaiide wald, that the pure, aged, and impo- 

< tent persones, suld be as necessarilie provided als the vaga- 
* boundes and Strang beggars repressed, and that the aged, im« 

< potent, and pure people, suld have ludgeing and abiding- 

< places throughout the realme to settle themsdves intil;^ it 
therefore directs the magistrates in towns, and the justices to 
be constitute by the king^s commission in ' parishes to hndward, 
^ betwixt and the first day of January, nixt to cum, to take 
^ inqmsitioun of all aged, pure, impotent, and decayed persons, 

< borne within that parochin, or quilkes war dwdling, or had 
' their maist commoun resorte, in the said parochin the last seven 



^ A aimUar daas of iM^ggan seem to have existed at a more early period in Kngfand ^ 
12 Rich. 11. c. 7, 1888y (repealed, 21 Jac. L c S8,) whereby it was enacted, '^ Q£ les 
deres dee muTenities qi Toat enay mendiauix aient leltraay da teamoigne da knr chrni- 
oelkr for nesna la payne.** At thia day there ia atiU anch a dass ofaea^canta to be 
met with in Spain In the list of vagabonds contained in the act 1579, Egyptiana 
are mentioned for the firet time. They are noticed in an English act of the year 159S. 
By 22HeBxy VIII. c 10, << Concerning ootlandiah people calling themadTea Egy^ 
tiansy** they are prohibited firam coming into the realme^ and ordained to depart nndor 
the penalty of Ibrfeitingthdr goods and chattels to the kii^. The 8d of Philip and 
Mary, c 4^ makes it felony for them to remain one month within the kingdam; and 
that without benefit of deigy, by 6 Elts. c 20. Theae people were still mora aaveralj 
dealt with in Scotland; for by the act 1609, c. 9, they were dedarad liable tobeaam- 
marily put to death, on its being proved that they were Egyptians, thoqgh not charged 
with any particnlar offisnce. 

* By 27th Hen. VIII. c 25, (1535,) all persons are prohibited from teaUng any 
common dole, or giving any money in alms, bat to the common boxes and gatherings 
in every parish, upon pain to forfdt ton times so mudi as shall be given.— Expired. 
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* sens bypwt, qiulkes of necesBitie man live bee dmes/ and 
thereon to see what those may be made ^content, of their awin 

* oonsentis, to accept daylie, andliTeiuibeggandy^ and to pn>- 

* vide qohair their remainiBg sail be, be themaelyes, or in houa 

* 'widi odien, with advice of the parodiinera, qnhur the laidis 
^ pure peopil may be beat lad|ged and dbyde.^ The act then 
goes on to establish an assessment for thcdr support in the fol- 
loiring terms: — ^ And thereupon, according to the number, to 

* consider quhat their neideful sustentation will extend to everie 
^ oulk (week,) and then, be the gude discretions of the saidis 
^ provosts, baillies, and judges, in the parodiinis to landwart, 
^ and sic as they sail call to them to that eflPect, to taxe and stent 
^ the haill inhabitants within the parochin, according to the es- 

* timation of thdr substance, without exception of persons, to 

* sic ouklie (weeUy) charge and contribution, as sail be thocht 
^ expedient and suiBcient to susteine the saidis pure peopiL^ 
This taxation is ^Greeted to be renewed every year, ' fer the at 

< teration that may be throw death, or be incres or diminution 

< of men^s gudes and substance i* and all persons are declared 
liable to imprisonment, who either refuse to ocmtribute to the 
relief of the poor, ' or discourage utheris from sa charitabil aae 
«deede.' 

The act fardier provides, that if the * aged and impotent per- 
^ flones, not being sa diseased, lamed, and impotent, hot that 

* they may woork in some maner of wark,^ shall, nevertheless, 
refiise to perform the work appointed to them by the overseer, 
they shall be punished as vagabonds. It also allows any of the 
li^es to take beggars* children between the ages of five and 
fourteen years mto their service, and gives a right to their 
labour to the age of 34 in males and 18 in females. It per- 
mits testimonials to be ^ven to such of the poor as may be 
judged proper, authorising them to ask alms in their own 

> The Ei^ltth 8tetate,SS Hen. VIIL c. 86, (1536,) Jineted "that aU goYemon of 
Ami, citiea^ parialiee, && ehaD find and keep every unpotrat and aged penon which 
via hem er dwelt three years within the aame limit, by way of ▼ofauUaiy and chari> 
lible afana, fce. ao that none of them ahali be oompeUad to go openly a-begging." 

* By 43 sail. o. 2, (1601,) tiia OTeraeen are directed to proride <'oonTenient 
hooaea of dwelling for the laid impotent poor, and alao to plaee inmatee, or more fiuni* 
Ilea than one, in one cottage or hoiM^ which oottagea and houses shall not at any time 
after be used or employed to or lor any other habiUtioo, bnt only for the impotent and 
poor of the said paxisli**' 
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paiiBhes ; and after dedaiiog ^that Tagabonds, wbUe uipriaoD- 
ed, riiall be mainCaiBed by the pMttbes in which they wese ap- 
piehended,-^'' allowing ko each pevson ane {Nind ef ait-bcead, 
< and water .to drink,' it oandudes with a deelaAtm, that, 
diould any doubts anbe as to the meaning of the4M^ < the in^ 
^ terpfetatwA, explanation, mippUeqaeBt, and fiill eseoation 
^ chenof,' is committed to the Idngi with advice of his Piivy 
Council.^ 

7. The improTement in the moral habits of llie people of 
gcothuid, which has been since produced by the operstion of 
institntiflns of nearly die same period with this statntOt was 
long retarded by adverse oireiunstances ; and we aocoidin^y 
find, that the execution entertained of the eflfects of this act 
were not realised. Its only result, indeed, seems to hsTo been, 
to create a feding of the necessity for an hicrease of pnons and 
places of confinement, to contain the vagabonds i^ainst whom 
die order of punishment contained in the act was directed. The 

next statute rdating to the poor appoints prisons to be 
c ^ erected, not only at the head bur;^, but also at all 

the principal towns and parish chmdies; it grants 
power to certain persons, to be appointed by the sheriff in each 
parish, to bold courts, and summon an assise for the trial and 
punishment of vagrants ; and, in the event of their remissDess, 
it audiorizes the infliction of pecuniary penalties, and extends 
to persons to be appointed by the kirk-aessbns, the power of 

cafrying into execution the provisbns of the act 1579 ; 
Sja ^hich power the next statute, 1597) ^ ^^9 transfers 

entirely to these bodies themselves, an alteradott in the 

1 TheicwwsMvenl fiigliik ■tatntct prior tote 4Sd Elii. & 1^ (the bMh cf Sm 
poor lawt in Enghndi) oztreaidy analogous to this aet* (1679* c 7^) on whidi tiia 
Seotdsh system is founded ; bat the 4Sd of Elisabeth introduces a principle of pioTidiog 
wwk for all unemployed perMns, whkii ha r en der e d Hs tendency qnito tpposit« to that 
of ,the Scottish act The purport of the English statute is expressed generslly in the 
first danse, which empowers ^ chnrehwardens and overNers of every paivh, (wMi the 
consent of two or more justices of the peace,) to take order fi»r setdog to woric the ehil« 
dren of sll aoch, whoae parenia shtU not be Ihoaglit sble to keep and maintaia theft ; 
and slso for settbg to wnrk all sndi persons, mtrHed «r nnuanied, having BoOMans to 
mabtain them, snd un no ordlnaiy and daily mode of fifo to get Hieir fiviflg by ; and 
also, to raise weekly, or otherwise, (by taxation oFvrery inhabitant, &e. ) a sidBdent stock 
of flax, hemp, wool, &c to set tfie poor on workj and also eompetent soras of money for, 
and towards the necessary refiefeftfie bme, impotent, old, and bliftd, and nich oChcn a* 
moog them, being poor and not able to work.*' 
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nanagonent of the poor laws, wbich bas been attended witb 
most beviefidal effects. 

By the same statute the time dmuig irhidi the lieges might 
compel the services of beggars^ children, was extended to their 
whole lifetime ; and in it there is the first mentioa made of 
^ flm9 aobsequenlly attempted to be carried into effect, but 
fortunately without success, of employing beggars in common 
vorks. 

8. The kirk^flessions found, as their predecessors had done, 
^t it was impossible to attain the end proposed, while the people 
continued in the same state of moral degradation ; and the next 
act» (1600, c. 19,) compkins, that the sutute 1679 has 
received ^ little or no effect or execution,^ and declares, ^^* 
that the strong and idle beggars, being for the most 
part thieves, bairds, and counterfitte limmers, living most in- 
aokndy and ungodly, without marriage, or baptism of a great 
number of their children, are suffered to vaig and wander 
throughout all the haill countrie, and the poore and impotent 
persons are neglected, and no care had, and no provision made, 
fi)r dieir enterteinment and sustentation f and attributing to 
the neglect of the persons to whom the execution of the acts of 
Parliament had been committed, what was truly the consequence 
of the sUte of the country, and the moral condition of the 
people, it provides as a remedy, that the presbyteries shall take 
cognisance of the kuk-sesricms, and report to the king^s minis- 
ters such as shall be negligent in the charge committed to them, 
that his majesty may proceed against them accordingly. Not- 
withstandmg this, and the additional assistance of the justices 
of peace, who by I6I7, c. 8, art vii, are instructed 
to put the acts of Parliament into due and full execu- -^^^7» 
tion i^ainst vagabonds, and to punish and fine their ^ ^ 

* receptors and setters of houses to them,^ the very next statute, 
161 7, o. 10, sets out with narratmg, that' the number 

^ of the saids beggers hath dwly increased more and ^^7^ 

* more,^ — and diat the evil arose from not educating tl^e ^ ^^* 
children of poor parents in habits of industry, with a view to 
effect which, it models into a more complete form the system of 
temporary slavery introduced by the preceding acts. 

9. A longer period than usual now elapses without any ad* 
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ifitional enactment relative to the poor. It is not tQl tbe year 
1661, in the reign of Charles II. that they seem again to have 
occupied the attention of oar legishuure. By a statute passed 

in that year, containing oommismon and instmctioiis to 
^^' Ac justices of the peace, a power is given to these 

magistrates^ — which they hare long ceased to ezncise^ 
(if indeed they ever did so,)-— to make np lists of the poor in 
each parish twice in the year — to appoint overseers — to receive 
and distribute the collections and other funds for thdr mainten- 
ance — ^and, generally, to have the whole management of the poor. 
Although the system of management, by means of the jus- 
tices of peace, directed by this act, has fiiUen into disuse, the 
act itself is very important, as pointing out, more clearly than 
perhaps any other, the understanding of the legislature as to 
the class of persons, who, under the statute IfiT^* ^^^ entitled 
to parochial relief. These were stated to be all ^ poor, aged, 
^ sick, lame, and impotent persons, who (of themselves) have 
' not to maintain them, nor are able to work for their living, as 
' also all orphans and other poor children, who are left desti- 
' tute of all help C and it is ordered, that, into the list of the 
poor, ' no persons be received who are in any way able to 
' gain their own living.^ These provisions were intended only 
^ for the benefit of the regular poor. The act c 42, of 

e ^' the same year, had for its object the employment of 

vagabonds — an object which it combined with a plan 
for the encouragement of manufactures in the kingdom, by the 
institution of those Joint Stock Companies, which have become 
so universally prevalent in the present day. It also embraces 
a third class of poor, viz. idle or unemployed persons, who, 
though perhaps willing to work, were masterless and out of ser- 
vice. These, though not amenable to the severe penalties a- 
gainst vagabonds, were, nevertheless, by the statutes of ttus 
reign, subjected along with them to the same harsh regulations 
which were considered necessary to induce the proprietors of 
manufactories to afford them employment. 

This act proceeds on the narrative, ' that our Soveraign 
< Lord, considering that all the laudable acts made be His Ma- 

* jestie^s ancestors, &c. anent manufacturies, for enriching of His 

* Majestie's ancient kingdom, putting of poor children, idle 
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' persons, aild vagabonds, to work, for the maintenance and re- 

* lief of the country, of the burden of such unprofitable persons, 
' have been hitherto rendered ineffectual ; and that many good 
*• spirits having aimed at the public good, have, for want of suf- 
^ ficient stocks, counsel, and assistance, been crushed by such 

* undertakings ; do conceive it necessary to creat and erect com- 

* panics, and societies for manufacturies, that what was above the 
^ capacity of single persons may be carried on by the joynt a»- 
^ distance, counsel, and means of many.^ Privil^es and im- 
munities are accordingly conferred on those persons who should 
form societies for the introduction of manufactures ; and the 
heritors of parishes are directed to appoint fit persons fi>r the 
instruction of poor children, vagabonds, and idle persons, in the 
different kinds of work which might be required in these es- 
tablishments. 

10. Having thus, as the legislature conceived, provided for 

the immediate erection of manufactories all over the kingdom, 

and for rendering the vagabonds, &c. fit to be employed in 

them, the next step was to grant power to the manufacturing 

societies to compel their services, and to afford these 

bodies a sufficient inducement to do so. This was ^w 

c. Xd« 
the object of the act 1663, c 16, which sets forth 

by declaring, Uhat His Majestic, considering that the chief 

< cause whereby the foresaids acts have proven ineffectual, and 

* that vagabonds and idle persons do yet so much aboimd, hath 
^ been, that there were few or no common worics then erected 
^ in the kingdom, who might take and employ the saids idle 
' persons in their service ; and that now, by His Majestie^s 
^ princely care, common works, for manufiicturies of diverse 
^ sorts, are setting up in this kingdom.^ Power is therefore 
^ven to persons or societies having manufactories, to seize all 
vagabonds and idle persons, and employ them as they shall 
see fit, ' the same being done with the advice of the respective 
^ magistrats of the place where they shall be seized upon.'* 
And to induce the societies and manufacturers to employ these 
persons, it was enacted, that they should have right to their 
service for eleven years without paying them any wages — giving 
them meat and clothes only ; and besides this, that they should 
receive from the parish of the persons so employed by them, two 
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shilEi^ Soots per day, for each person, during the fint year 
after his apprehension, and one shilling per day for the next 
three years, when the allowance to be paid by the parish was 
to cease. This money was directed to be raised by assessment, to 
be laid on the parish by the heritors, who were themselyes to pay 
one-hai^ the other half being leviable firom the < tenants and 
* pos scwo r s f with power to thepewons orsocMtiea easpliyiDg the 
poor, in the event of the heritors fiiiling to tax themselveB, to 
charge them by letters of homing for paj^ent of these allow- 
ances. By some inadvertency, this act has by many been sup* 
posed to relate to the caseof the regular poor entitled under the 
former statutes to parochiid relief, and has been considered to 
be the authority fbr levying assessments for their support; 
while, in fact, it has reference only to the case of vagabonds 
and idle persons employed by manufacturers in their works^ 
and the assessment here authorised is solely for raising the al- 
lowances payable to these manufacturers, and afterwards trans^ 
ferred to the ooirection-housesJ It is true, that the plan of 
dividing the assessment into two parts, the one to be levied 
from the heritors, and the other from the householders, was 
subsequently adopted, in reference to the assessment fbr the 
support of the ordinary poor in landward parishes, instead of 
the mode directed by the act 1579, of levying it fran the whole 
inhabitants in one dass ; Mid that the period of three years, as 
fixing the settlement of a pauper, instead of seven, has also been 
borrowed from this act ; but, except in these particulars, adopt- 
ed in subsequent enactments, this statute may be considered 
as in total desuetude: indeed M^Eenrie expressly observes; 
that it never was carried into execution.' The summaiy mode 

^ I am happy now to have it in my power to addoce In rapport of the view I had 
taken of diis aUtntei the high anthority of Lord Prendent Hope^ who^ in a cue whaA 
haa oecnred atnoe the firat edition waa puUiahe^^ (Becfaaaan v. Paiher, Febravy SI, 
1887—6 S. & D. 890,) obaerved aa follows : « The next act rvgazdh^ the poor is 
1068, c 16, and I mention it chiefly, because it appears to me to be greatly misnnder- 
stood and miaappi i gd . It ia not applicable to the poor in general at all ; it oiddns 
all yagrant and Idle poor, && to be apprehended by those anfhorised, and Ibroed to 
work by all kinds of punishment, life and torture excepted : and for the encooragemeiit 
of persons giving work to such, they are to be allowed so much a-day ; not for the poor 
in general, but for the poor * so employed ;' and It Is only fi>r this pnrpoae that an as* 
sessment is authorized by that act." 

* Obserrations, Charles II. Pari 1. sess. 3. act 16. 
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of seuRBg <m vagabonds, and nnemployed peffsone, andof eom- 
pelling their gratuitous scpyice for a term of yeara, could never 
be toleraled in the present dajp; and the nanu&ctaress were 
deprived of aS right to the parochial aUowancesy by the act 
whi<A we oome next to consider. 

11. This act, like all whiebhad pMoeded it, eom- ^^j^ 
plains' of the inefflcacy of fonner ouustments, and pK»* ^ ifl 
-t^sacB to have at last found out the true remedy for the 
evil^ which is no oAer than the adoption of the syslem of eon* 
recticm-houses, in which the vagabonds and idle persons mighc 
be compelled to wotIl For eanying this plan into effect, the 
statute ordained the ma^strates of all the bmgfas mentioned in 
the act, to build sufficient correotionJiouses, within^a certain 
period, ^ for receiving and entertaining of the bcfggars, vagtf- 
*' bounds, and idle persons within their burghs, and such as shall 
^ be sent to them,'* from bounds allotted to each bui^h ; and 
with the intention of compelling obedience on the part of the 
mi^trates of burgbs, it was provided tbat, in case they failed 
to have the correction-houses ready at the qpedfied time, they 
Aould incur the penal^ of five hundred merfcs quarterly^ until 
thc' houses were built, leviable by the CommissionerB of Excise, 
to be by them ^ipropiiated to the building or buying of such 
houses. To enable the buighs to maintain the vi^bonds, &c. 
who should be sent to their eftrreetion-houses, the allowances 
granted by the preceding act, (1663, c. 16,) to the societies 
ttnd manufacturers employing the poor, were transferred to the 
buighsfortheuse ofithe correolion^houscs, the masters of which 
were vested with the same power as these societies bad possessed, 
of compelling, for the period^ of eleven years, the gratuitous 
labour of all persoqs soit to the correction-house, and, with the 
same authority to enforce discipline and order, by keeping 
them censtandy within the walb of the building, and using * all 
^ manner of severity and correction, by whelping <Nr otherwayes, 
^ (excepting torture^^^ Notwithstanding the severe penalties to 

1 By 7 James T. c. 4, it wai enaeted, that there should be provided, in every oonnty 
in Eog^Iand and Wales, ''oneor nx>re fit and oonvenient honsi^ or honaea of cometioiv 
with mills, cards, turns, and snch like necessary implements, to set the said rogues, or 
such other idle persons, on work ;" with power to the governor to ** punish the said 
rogues, idle and disorderly persons, by patthig fetters and gyres on then, and by mod- 
ante whipptBg of them.** 
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which the buighB were subjected, in the evait of iMMi-ooin- 
pliance with the providons of this statute, they appear to hare 
evaded peifonnance so completely, that there does not east in 
Scotland a sinj^ correction-house, applied to the purposes set 
forth in the act To whatever cause this may be attributed, it 
is a most fortunate result fixr the country, which has thereby 
escaped from an intolerable burdoD that could only have tended 
to increase the evil it was meant to remedy. The correction- 
houses not having been built, the allowances, of course, were 
never levied, and so fiur the statute has fallen into general 
disuse ; and it would seem, that no attempt could now be made 
to carry it into execution. 

IS. One part of the act, however, has reference to the im* 
potent poor ; and, so far as it relates to them, its provisions are 
still in observance. 

In order to ascertain who were to be sent to the correction-* 
houses, and who were to be maintained by parochial contribu- 
tions, the act directs the kirk-session, along with the heritors, 
who are here for the first time intrusted with a voice in the 
management, to make up lists of the poor, and inquire < if they 

< be able, <»r unable, to work, by reason of age, infirmity, or 
« disease f *and to condescend upon such as, through age and 
^ infirmity, are not able to work, and appoint them places 
* where to abide, that they may be supplied by the oontribu^ 
^ tions at the parish kirks C snd as to all such that < are of age 

< and capacity to work,^ to send them to the correctbn-houses, 
provided none of the inhabitants will accept a£ them, in terms 
of the act 1617, c. 10. 

It would seem, firom this act, that the practice of levying as* 
sessments for the support of the impotent poor, authoriied by 
1579, c. 7^9 had not been brought into general use, as it is de- 
clared, that if the contributions at the parish churches were not 
sufficient to maintain them, they should be fiimished with a 
badge or ticket to ask alms within thdr own parishes, thus sub- 
stituting the old privilege of begging &t that of support by 
means of assessment 
IfKl.^ 13. The three latest statutes relative to the poor, viz. 

c. 43'. ^® ^^ 1^^' ^' ^' ^^^ c- ^> ^d ^6^ ^- 2^> 
merely contain directions for carrying the former acts 
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(which are thereby ratified) into more rigorooa execu- I6969 
tioD, grant power for that purpose to the Priyy Conn- <^ ^» 
dl) and ratify their prodamations. m* 

14. These proclamations of the Privy Council, which ^' 
complete our statutory law on this subject, were issued in conse- 
quence of the distress occasioned by a succession of bad harvests 
fi>r several years, thence cidled the ^ seven ill years;* and although 
certainly forming part of our law relative to the poor, they can^ 
not be considered as having superseded or repealed the prior 
acts of Parliament, the provisions of which they were avowedly 
intended to enforce.' 



> It has latdj baen staled fren high aotfaoritjf (Loid Coi^heiaef is BudMnaii v, 
IWker, Fabniaiy 21, 1827^ F. C. and 6 S. & O. 990,) that our Poor Laws rest entirdy 
OB the prodamatiuDS of the PriTj CevincU ahme, and that these prodamatioDS have 
snpeneded the sevenl acta of Parliament idatiTe to thia matter. As, howercfy the 
jodgment of the Court, in the case of Bnchaqan and Parker, where this observation was 
■mde, contained ne finding to this efieet, and did not necessarily proceed on that opinion^ 
andaa the jodges whooonenrred with Lord Gofthonse in the general result at which he 
arrifed, did not state that they likeiwiM ooBenrred in his Lordship*s view of this par- 
ticnlar point, I do net think myself yet warranted to adopt a doctrine which I ooncdvo 
to be opposed bj almost all preceding anthorities, snd which would sweep away entirely 
the Ibondation ofa great part of what I haTe Tentured, in the conrm of Uiis Treatise, to 
•tate as the hiw of Sootlsad relatiTO to the poor; but as gnat doubt must necessarily 
bb entertained of the oorrectaess of the doctrine laid down in ^ tex^ in conseqnsnca 
of the opinion expressed by so eminent a lawyer and jodg«^ without diswtni at least €fn 
tho part of the m^rity of the whole Conrt, I think it right to state the grounds qa 
wbiflh I retab it as there stated. ThssearsasioUovs^-^ 

1. When the prodamations of the Privy Council were issued, they were (with the ex* 
ception, perhaps, of the last, which is of little importance) unsanctioned by the authority 
of Parliament, and depended entirely, for effect, on the powers of the Privy Council. 
Ui ooMtnung them, thecdbra, it seems impossible to hold thai thiiy coold have been in- 
tendsd, when issued, to supersede or repeal previous acts of the Icgislaturob 

3. The prodamations expressly bear, that their object was to enforce the existing kiws. 
Thus, the firet proclamatwn (11th August, 1S92) sets forth, *« Whereas several good 
laws have been made by oar royal predecessors, for maintaining the poor, and relieving 
the lieges of the burden of vagabonds ; m prosecution whereof, we hereby require,'* Ice* 
The second (29th August, 1S9S) is merely to supply an omission In the first; snd that 
of Slst July, 1694, proeesds on this narrative : " Foraamudi as eaany good laws have 
hsen made by our royal predecesaora for maintaining the poor, and relieving the lisges 
firom vags^wnds; tn jyrosccw^'ofi wAcre^ several proclamations have been emitted by 
our Privy Coondl, for the better putting the eaid laws in execution ; notwithstanding 
wbsnof, due obcdisneo hath not hitherto been given to the same, so that the poor are 
not duly provided for, nor the vagabonds restrained in many plaoes : ThereJon^** ijt 
proceeds, *'we hereby require and command the ministers, heritors, and dders, of every 
parish, and houseboldera and inhabitants within the same reapecUvey to foUow forth, 
and. give ready obedience to ^e actt <f Parliament^ and prodamations of our Privy 
Council, already m^e t And further, we, with the advice foresaid, require and com* 

M 



»» 
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The first prodamntkm directs the heritors and kirk-* 

^^%no ' ^^^^^^ ^ landward parishes to assess themselves for 

' the support of the poor, introdudng a distinctton he- 



mand the Sherift of the sereral shires, and their Depatiesy Justices of the Peaee^ and 
Magistrates of the Royal Bnrghs of this kingdom, within their several jnrisdictians, to 
tiike trial how fitt, a>>d in what maaner, fie sgttf acto ^ J^irfiflwewT and ptwfanMtH^ 
cl Gouidl have beflo obeyed and pat to execution oonfonn to the tenors thereof; and 
where any haye been n^lected, or been deficient and wanting in what is required of 
them hf the saSd acta and {nodamationSy to amardate and fine them thecefine in the 
manner specified.*' 

8. Theactoof ParUamentl095, c 43, 1696, c. 29, and 1609^ c 21« (which kst ste- 
tuto akme g^yes the authority of pennanent laws to the proclamations of the PriTy 
Coondl,) while they ratify these proclamations, do, at the same time, e xp re ss ly ''ratify^ 
renew, apprevi^ and revive** the seveftd aotottf nurltamtnt idativa to tfe foue, and, in 
partieahir, the act 1679, c. 74. And altboagh the atatnto 1698, c. SI, giraa power to 
the Pitry CoancH to make socfa acts and oonstitstioDa aa aheuld be thooght 
it contains tteqnalifioBtMM, that they be << not imMuirtent with the standing 

4 Where the prodamatfoiis and dtoaelaof Parliameat aae directly ad Tariane^ tlm 
practice of the country and our conrts have hithefto followed the provisieaa of the let* 
ter, and disregarded the fonner, as, for instance^ b regard to tmidmee being takan aa 
the criterion for determining a panper'a settlement in piefeieneu to the kktk, andlApea 
years' residence instead of seven, eontrary in both oases to the expraas tenaa of the pro* 
damatioaa 11th August, 1692, and 99th August, IWa. See in particular, as to thi% 
the case of the Overseers of Dunse «. Theparish of fidraBd, June t, 17dfi^ (H. ISiSl;} 
where KQkerran, whorepetts the caae^ atatas the growidB af tJmdeciaien of tfaaOanrt 
tafoRowa:— C<Butas die acta 1698 and 1B95 ratified ^a foreaaid act of Chaiiaa IL 
(167S, c 18,) as well as tfie said procbanation 1698^ wkiok ther^m esM mi ht 
ll^kito'kdve hem intended by U^kgistatun to be ratified f^ff^ur Man war Bsniftr 
aUwUhtkedatuUs as nddier, indeed, could it be snppoaed timt the Privy Connca 
maant by their prodamation to repeal an act of PailiameBly natwithftindmg the leeae 
tenis of the proclamation, and general tems of the net of Parlismant nati^flng it^ 
uM Lords rams, ftc* 

6b In dl the oMaa wUck have eoonrrad NUlifve tollM poor, prier to1hat«f Boahanni 
o. Parker, the parties have uniformly argued their caaa ea , and the jndgea hnvn darfd 
ed them, on the assumption that Uie acts of PlarKament were not a up e i's sde d by 
the proclamations of the Privy Council but formed the foundation ef our Poor Lawu % 
and 80 htdy m hi the ease of Cochrane «. Manson, Fek 11, ItiS^ (9 8. lb D. 981,) 
it is stated, that the court *< were unaninKNnly of opittkmtiiat the act 1879^ c 74^ waa 
not in deauetude." 

e. The only two of our instStutbosl writers who advert to the arijeet «f our Poor 
Lawa, whUe they refer to the leading aeto of Parliament, do not even dMe to the 
existence of die prodamatbns of the Privy ConndL 1 Erddne^ 7, 88. 1 ItanMrnPi 
8,60. 

Having Tentured hmnbly to state the shove as the principal reasons whidi piu t at 
nie from adopting the opinkm of Lord Gorehooac^ I tUak it i m p o ita nt also to aA^ 
that his Lordihip delivered that opuiion vrithoot the benefit of p ie vious «*i«wn— fa«^ 
from the bar, — ^his Lordship's views being so entirely new to the profession, thai they 
had not been stated, or even alluded to by any of the able and leanied connael engaged 
in the case. 
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twam h^rkoies alid the lost of the inhabitiiits, or householdefs 
48 the iMPodvuAtion ityles them, in the impontiAii of the as- 
eewmeiit, which is divided into hiilves, the one to be hud 
on the former, and the other on the Utter. It directs the heri« 
tors to put the poor to work ; makes pfoviBion for the transmis^ 
aion of beggars to their own parishes ; imposes fines on peicMos 
giving ahns to beggars beyond their parish, or refusing to pay 
ih»n quota jto the support of the regular poor ; and, finally, or« 
daiui correction-houses to be immediately built by the greater 
jmrgtmf to serve until the lesser burghs be able to erect theirs.^ 
If. The second prodamalum renews the dhections as to beg<« 
gars rqMiring to their own parishes, imdfir pain of be- 
ing imprisoned as vagabonds, and fed ou bread and |%q * 
w^ter for a month ; appoints the magistrates in burghs 
and the heritors in vacuit parishes to lay on assessments toot the 
support of the poor ; and ordains the kirk-session to give one* 
half of the collections for the same purpose. 

16. By the third proclamatiim, power is given to the sheriffii, 
justices of peace, and magistrates of burghs, to im- 
pose fines on all persons not obeying and carrying into ^^ ? ' 
es^ectttion the several acts and proclamations relative ^ * 
to the poor ; and a committee of the Privy Council is appointed 
to take cognizance of the diligence of the sherifTs. 

17. The last of th^se proclamations, besides giving a general 
poverto the heritors snd ktrk-sessions to determine all 
guestions * in relation to the ordering and disposing ^^Lf' 
* of the poor,^ makos au eii^ring effinrt to compel the 
burg^ to build correetion-houses, 1^ impoong on them, besides 
the pecuniary penalties inflicted by former acts aiid prodama- 
^ps, the burden of maintaining all the poor who mig^ be sent 
lo them, imtQ such houses should be erected. 

18. These proclamations coipplete the enactments relative to 
the poor, the proviuons of which may be divided into two dis- 
tinct classes ; the one having reference to the support of the 
aged and impotent poor, the other relatii^g to the employment 
of vagabonds and idle persons. The finrmer confer a right on 

' ^ TheproehmaUons will be foimd m the Appendix, Nob. III. IV. V. and VI. 
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the poor, for whose behoof they were made ; the ktter impose 
a punishment on those for whose suppression they were intend- 
ed The hitter dass have, happily, never been carried into exe- 
cution, and probably could not now be enforced. Indeed, ex* 
cept as to some lesser penalties against yagabonds which have 
been kept up in practice, these statutes may be considered as in 
total desuetude.^ The system for support of the impotent poor, 
established by the other dass of statutes, as it now exists in prac- 
tice, maybe considered in general to be as nearly perfect as any 
system c^ l^al provision can be. As it professes not to maintain, 
or to provide employment for persons able to work, or who have 
rdatives firom whom they can demand support, it does not tend 
to encourage idleness, to interfere with the profits of the indus- 
trious labourer, or to loosen the bonds of natural affection ; — as 
the power of levying assessments and of granting relief is vested, 
in the first instance, in those who are chiefly liable in the sup- 
port of the poor, there is littie danger of extravagance in the ad- 
mimstration of the funds ; and as the management and ^ order- 
^ ing^ of the poor is generally intrusted to the elders, who act 

* The dfeauliiiee of Amb ■tetata haTing fallen into denietnde may liave been pait- 
1/ owing to the poverty of the boighe in Soollendy which prerented the eetebliihment 
of oomefion-honees ; bat it nrait be chiefly attribnted to the ezoelleot edaptatioo of the 
ee dceieetiol cetabliihment of SooUand, and the sjetem of parochial ■chooh, to elfcet the 
Bonl and intellectoal improfvinent of the people. The abeenee of moral and intdlee- 
Inal ciiltivationy aa it eonfinee the wanla and deeirai of « people tothe indatgcnee of their 
animal appetites, which, , in ooneeqnenoe^ they gratify without the check of any morel 
reetrunl^ neoessarily prodacet panperism and wretchedness, by its tendency to incraaae 
the popoktion ef a eomtry beyond the means of supply. On tiie other hand, an implor- 
ed moral condition, Msdting from retjgioas and inlellectnal caitivntion,by inspumgrnaa 
with nobler desires and higher objects of ambition, raises him in the scale of humanity, 
and enables him to restrain the g roe o e r propensities of his nature within those bounds 
which he sess to be ne c e s s a ry fiv the comfort^ happiness, and respeetabilitjr of himsdf 
and hie &mily. Aooerdingly, in Scotland, panpcfism decrcssed emctly in proportion ss 
the inhabitsnto advanced in moral improvement ; and it has again augmented of lato 
jmn, as the mesns of educsting the lower orders of society have become inadequate, 
owing to the gnat increase of the popuUtion, espedally in mannfiieturing towna. It is 
on the ssme prindple, that the de&dency ef institations foreftctnally educating the lower 
rla m en in England has been the true csuse of the alarming extent of pauperism in that 
country, and of calling into such fesrfnlly acdve operation, provisions of the l^slature 
etmilar to those which have &llcn into total desietode in Scotland, the effect of which 
again is to accelerato the moral degradation of the people and die increase of panperiesk 
And it is owing to the afaeence of effeetoal means of properly instmcting tiw people^ 
that Inland has beeome almost a nation of paupers. 
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gratuitously, litde expense is incurred berides the sums actually 
employed in affinrding relief; while, at the same time, a sure re- 
source is provided for the helpless poor ^ who shall never cease 
* out of the land,^ should voluntary charity fiiil ; and a constant 
intercourse is produced between the poor and those of a rank su- 
perior to themselves, which alone would render any system a 
blessing to the society in which it exists. 
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CHAPTER 11. 

OF PERSONS ENTITLED TO RELIEF. 

19. There are three classes of poor acknowledged in our 
law, each of which has been the object of legislative enactment 

1. Those who are entitled to parochial relief. 

2. Vagabonds and strong beggars, ^ bebg personnes ahiD in 
* bodie. Hiring idle, and fleeing labour f ^ and, 

3. Unemployed persons, < who, being masterless and out of 
^ service, have not wherewith to mamtain themselves by thdr 
' own means and work." ^ 

The first ckss will form the subject of the present, the two 
last of subsequent chapters. See tn/ra. Chaps. 6 and 7* 

20. Under the descriptions in the different acts of Parlia- 
ment of those persons who are entitled to parochial relief, (su- 
pra, 6, 9, 12,) are included generally all poor persons, (pos- 
sessed of a settlement in Scotland, to be afterwards considered,) 
who, by reason of the infirmity of age, or immaturity of years, — 
by reason of physical disability and weakness of body,— or by 
reason of mental imbecility or disease, are incapable of earning 
subsistence by labour. Thus are entitled to rdief, 

21. (1.) Poor persons," of seventy years or upwards,' or un- 
der'that age, if so infirm as to be unable to gain a livelihood by 
their work.* 

22. (2.) Orphans and destitute children under fourteen years 
of age, and those illegitimate, as well as lawfiiL^ But children 
living with parents who are not proper objects of relief, have no 

» 1679, c 74. • 1663, c 16. 

s 1464, c 25 and 42.-1579, c. 74. * 1661, c. S8.— 1672, c 1& 

« 1424, c. 26 and 42.~.1579, c. 74.-.1661, c. 38..1672, c 1& 
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daim to be guppdtted independent of them« As to the case of 
children bora in Scotland of parents having no settlement, and 
ef ehildren exposed whose parents and place of birth are un- 
known, — see infraj 64, 87-9* 

83. (3.) All who, ftom pennanent bodily disease and debili. 
ty, are unable to work, are proper objects of paroehial relief, as 
* cniiked folk, s^ fiolk, impotent folk, and weak folL' ^ It is nol 
necessary, to entitle Bttch persons to relief, that they should be to* 
tally iDcapable of perfbnping any work whatever ; it is sufficient 
tlMt dkey be unable to work so as to gain a livelihood, and thai 
they ^ must of necessity be sustmned by ahnes.^' If such per* 
aons, however, refuse to work in so &r as they are able, or if 
they persist in the practice of common begging, without allow.. 
aace of the heritors and kirk-sessions, or beyond the bounds of 
the pHrish, they can have no daim for parochial support, but 
are liaUe to be treated as vagabonds, while they so conduct 
themselves.' 

No person is entitled to permanent relief who is able to work 
so aa to gain a livdihood.^ As to whether they are entitled to 
temporary relief,— see infra^ 28* 

S4i. Under this class of persons who are jAysically disabled 
fi*om obtaining a livelihood by their work, have been generally 
included destitute widows with fiunilies of children, as being dis- 
abled by the natural weakness of their frame from supporting a 
finnily by th» labour. These, however, may perhaps be more 
justly considered as only ^titled to receive the aliment for be- 
hoof of their diildren, who are proper objects of parochial relief, 
if the parent be unaUe to work for their support. 

It may well be doubted, how fiir a woman of ordinary strength 
should, in general, be considered entitled to relief, on account 
of bebg burdened with one or two children ; assuredly, if the 
situatkm of the paridi be such as to give her a reasonable pros- 
pect of supporting herself and children by her own exertions, 
the heritors and Idhrk-session areentitled to ezcnsse dicir diaese- 

» \W^, c 70.-1679, c 74^1061, c S&-1073, c. 18. * IbM. 

* 1579, c 74 — 1661, c. 88. 

* 1679, c 74^1S61, c Sa— 1|7«, fc IS. ; 1 BmL 8, 60 ; 1 EiBk. 7, 68. M^Con^ 

n. May SO, 1809, (F. C) 
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tion in reAising relief, either partially or totally, as the circnm^ 
fitances of the case may seem to warrant/ * 

It was lately found that the eircumstance of a woman being 
deserted by her husband, and having two in&nt children to 
support, and having been assisted by private charity, did not 
make out such a prima facie case as to entitle her to support 
feom the parish, it bemg averred by the heritors and kirk-^easion 
that she was a stout healthy woman, able to maintain herself 
and that her hiisband'^s father, who had taken two of her chfi- 
dren, was in such circumstances as to support her and the two 
others. A remit was made to investigate the case, and a recom^ 
mendation given to the heritors and kirk-session to oonrider fiu 
vourably an application for an interim allowance.* 

It has become customary for mothers of bastard diildren to 
demand not only aliment from the birth of the child, altboiq^h 
the application for relief has not been made for some time after- 
wards, but in-lying expenses also. There seems to be no au«- 
thority in any of the acts of Parliament for either of these de- 
mands ; and in one case it was expressly found, even in refers 
ence to a legitimate child, that aliment was due only from the 
date of the application for relief; that advances by relations 
prior to that period must be held to have been made eop pietaiey 
and that for these they had no claim to be reimbursed.' But 
lately, the First Division of the Court found a parish liable 
from the birth of the child, although there was no proof of any 
application for relief having been made until two years there* 
after ; and even although the relations of the mother, who had 
assisted her in supporting the child, were not claiming reim- 
bursement, and were not parlies to the process.^ In a former 
case, too, the same Division of the Court admitted the mother'^a 
claim for in-lying expenses/ 

25. (4.) Idiots, and persons insane, are also entitled to be 



- A Rdberl, FA. 6, 189(k (8 & & D. MS.) 31m Conit nftned to interfm 
the ■mount granted by the kirk-eeinon, (5i. per month,) and foond that the pariah 
not bound to award an aliment for any definite period, aa tiU the child attained a certain 

< WatMU, March 7, 1828. (6&&D.73S.} 

* Howie, January 2fi^ 1800. (Mor. App. Poor, h) 

* Robert ui aupnu 
» Murray v. Craick, 1817* ( Not jcp. ) 
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supported. But it has been determined, diat where a lunatio 
person has been tried as a criminal before the Court of Juati- 
<nary, and found to have committed the crime charged, but 
while in a state of insamty, and is confined, by order of the 
Court, neither the parish of his settlement, nor that where the 
crime waa committed, are bound to aliment him during his oon^ 
finement.^ In such a case, it has been decided, that the burn 
den must be borne by the Crown.t The same rule, boweyera 
does not apply where he haa heexk confined by an inferior mat 
gistrate, merely as a matter of precaution, no crime being 
chaiged against him.' 

26. Foreigners, who have aocpured a settlement in this couih 
try, and who are otherwise proper objects of parochial relief ui^ 
der any of the above classes, are equally entitled to demand 
fenpport from the parish of their aettlement with naturaUbom 
Scotchmen.^ 

' 27. It aeems very doubtful, whether persons, who in general 
^re able to support themselves, are entitled to relief during pe- 
riods of temporary sickness, or bodily injury. 

By the proclamation of the Privy Council, 29th August, 
1093, it is declared, that the kurk-sessions shall deliver over to 
the heritors one-half of the collections at the church doors, for 
the support of the regular poor ; and it i^ supposed by some^ 
that it was intended that the other half should be appropriated 
to the relief of those temporary objects of charity who are not 
entitled to a place on the permanent roll. The proclamation, 
it is true, gives no direet authority for such a construction ; but 
probably it was intended to enable the kirk-session to follow 
this practice. It does not, however, render it imperative on 
them, or confer any right to relief on such objects of charity. 
At all events, unless such persons are entitled to relief un- 
der the statutes authorising assessments, no other funds except 
this half of the coUections can be appropriated to their aid ; as 
an additional assessment would thereby be required for purposes 

iCoiimiittkiiienofSiipid7ofiriglCfiiAHFelK£l,ie8^ (2&&D.286w) 
s CommnnoMn of Supply of Wigtvodure, June 6, 1S27. (6 S. & D. 767-) This 
case is st present under sppeal by the Officers of Stete. 
' Scott, Nor. IS, 1818, (P. C) 
« Higgiii% Jidy 9, isaib (3&aD.238.} . 
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not authorised by die nets of Ptrliameitt ; aad it would be oon* 
traiy to all floimd principle to extend a tax on the sulgecty 
which an assessment tnily v^ beyond the bounds for which it 
was granted by the l^islature. There is, doubtless, in one of 
the acts of Parliament relatiye to the poor, an ezpreadon wludi 
perhaps may seem to countenance the doctrine^ that persons are 
entitled to rdief during merely temponay sickness or dimbility 
to work. This occurs in the statute 1661, c« 38, where ^ sick" 
persons are mentioned among the poor entitled to parochial re* 
lief; but, frem the whole scope of the passage, it would ratber 
seem, that the legislature only meant those who, by reason of 
permanent ailment, were incspadtafted fixun fbUowing $ay trade 
or train of employment whereby they mi^t gain a livelihood* 
The act directs examination to be made 'cf all poor, aged, eicir, 
f lame, and impotent inhabitants, &c. who (of themselves) have 
^ not to maintain them, nor are able to work for their liring ; •'-^ 
^ and to enrol all such persons, and to provide them a conve- 

< nient house for their dwelling, dther apart or togetlm, as thqf 
^ shall judge requisite.^ Now the expression, — persons * not 

< able to work f(nr their living,^ — applies to those who are cfisaUed 
from making a livdihood, rather than to those whose employ*, 
mentis merely temporarily suspended; andif the latter dass of 
persons were meant, they would not probably have been direct- 
ed to be placed in poorVhouses aloi^ widi the peimsaently 
disabled. 

The general tenor of our statutes, therefore, appUes solely to 
those who are permanently disaUed ; and although, in many 
parishes, it has been the practice to afford rdief to persons kk 
bouring under temporary sickness, there seems to be no aiithoiv 
i^ for considering this to be imperative on them. 

S8. It is a still more important question, whether able-bodied 
men, who in general support themselves by their labour, aiw 
entitled to parodiial relief when reduced to temporary want, in 
consequence of a season of dearth, stagnation of trade^ or the 
like calamity. 

On the one hand, it is contended, that the object of the le- 
gislature was to provide for these only who are incapable of 
making a livelihood, persons who must necessarily be a per- 
manent burden on the country ; aad, if not supported by the 
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ptrkh, must make begging their trade, — ^tbeir coofltaDt meaaa 
of fiabaistenoe ; and that this was truly the object of the legis- 
lature, appeara, it is said, bom an examination of the several 
atatu^. 

By the earlier enactments,^ the impotent poor are allowed 
to have a licence to beg. This privilege was subsequently 
commuted finr the right to parochial support ; a right, however^ 
wUcb wM extended to those only who had abready the privilege 
fif b^Spng. Thus, the act 1579» c 74t» wUch instituted the 
sjfstem of parochial relief, directs the justices charged with the 
Mecution of it, to see what those who ^ necessairlie mon besua* 

* tefaied be afanes may be maid content, of their awn oonsenlSf 
^ to accept daylie to live unb^(gand, and to provide quhi^p 
< their remaining sail be be themselves, or in house with others, 

* with adviM of the parocUners, quhair the saidis pure people 

* may be best ludged and abyde ;"* and it is for these persons 
alone that an assessment is authoriaed by that act These 
were evidently persons who had the privilege of begging, and 
i^ho were to have the option of accepting the new provision, oi^ 
of exercising their former right of begging, for which it had 
been snbsdtnted; and as they were directed to be lodged iif 
poor^s-hooses, it is dear that none could be in the view of the. 
l^fidature but those who were to remain a burden on the parish 
all their days. Now, on referring to the statutes grantmg the 
r^ht to beg,* it appears that it was confined to persons under 
14, and above 70 years of age, and to < cruiked folk, seik folk, 

* impotent fi)lk, and weak fi)lk/ There is no indication of an 
intention to admit able-bodied persoiM, of any description, to 
exercise the privilege of hegging. Nor does the act 1579, 
which commuted this right, and established the present mode 
cf parochial relief, give any countenance to the doctrine, that 
sudi persons were, in virtue of it, to be entitled, in any case, to 
support. Accordingly, the purport of the act is stated in the 
preamble to be, ^ that the pure, aged, and impotent persona 
^ should be als necessairlie provided for, as the vagabounds and 

* Strang beggars repressed ; and thi^t the aged, impotent, and 

* pure peopil suld have ludging and abiding places throughout 
' the realme, to settle themselves intil ;' clearly shewing, that 

1 1424, c 43 ; 1508»c. 70. ^ Ibid. 
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the persons whose relief it had in view were those who were 
permanently to settle themselves at the expense of the parish. 
The provisions of the act accord with this oliject ; they men- 
tion as entitled to relief, only the ' aged, pure, impotent, and 
^ decayed persones, qnilkes of necessity mon live bee almes i* a 
phrase which implies that they must of necessity gain thdr con- 
stant livelihood by alms. 

S9< In the same terms is mention made, in the subsequent 
statutes, of those who are entitled to parochial support — Thus, 
by 1661, c. 38, those who are to be admitted on the loU, 
are the poor, aged, sick, lame, and impotent inhabitants, ' who 

* (of themselves) have not to maintain them, nor are able to 

< work for their living f and it is declared that no persons shall 
be received on the list ^ who are in any way able to gain their 

* own living,** which can never be affirmed of persons labouring 
under distress from temporary circumstances, but who are atill 
' able to work for their living.^ In the same way, the act lVj2y 
c 18, in lajring down rules for determining ^ who are to be 
' keeped and entertained by the contributions at the paioch 

< kirks for the poor,^ directs ' inquisition to be made if they be 
' able or unable to work, by reason of age, infirmity or disease ;? 
and those who, < through age and infirmity, are not able to 
' work,^ are appointed to be lodged ' in places wherm to abide, 
' that they may be supplied by the contributions 4it tiie parish 
' kirk r ^ if these should not be suflident, by permission to bq; 
within their own parishes. By a prior statute, (1661, a 16,) 
an vagabonds and idle persons < being masterless and out of 
*' service,^ and * who have not wherewith to maintain themselves 
^ by their own means and work,^ were declared liable to be 
seized and employed gratuitously for a term of years by the 
manufacturing societies; and by this act, (1672, c. 18,) all 
poor who were of age and capacity to work, including of course 
the unemployed persons mentioned by the statute 1661, were to 
be offered to the inhabitants as servants ; and if not received by 
them, to be sent to the correction-houses, then appointed to be 
erected. The able-bodied poor being thus induded among 
those liable to be sent to the correction-houses, cannot also be 
ranked among the opposite dass entitied to relief. 

The whole tenor of these statutes, therefore, it is contended 
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dewly pcnnts out, tbat those persons only are intended to be 
maintained, who are permanenUy disabled from earning a liveli- 
hood, while there is not a single expression in them which can 
authorize a claim for support on the part of those who, bemg 
perfectly able to work, are, from accidental circumstances, 
thrown out of employment for a season. And this view is fur- 
ther confirmed by the opinions of our institutional writers.^ 
Nor can the proclamation, lltb August, 1693, it may just- 
ly be said, alter the case, for although it directs lists to be made 
up * of all the poor,^ and assessments to be levied for their be- 
hoof, yet the proclamations of the Privy Council have always 
been construed in accordance with the existing laws ; and it can 
only be held to mean those poor who were entitled to parodiial 
support under the prior statutes.* 

30. On the other band, it is argued, that the only just cri- 
terion for determining who ought to receive parochial relief, 
is disability to obtain subsistence; and that it matters not 
whether that disability be temporary or permanent, whether it 
arise from infirmity, or from any other cause, if it be beyond 
the control of the unfortunate persons who are rendered by it 
incapable of earning their daily bread ; and this doctrine was 
adopted in a case tried for the purpose of determining the^ques- 
tion, where the Court sustained an assessment for the relief of a 
number of able-bodied labourers, who, in ordinary times, sup- 
ported themselves, but were reduced to want by the fiulure of 
two sucoesrive crops in the beginning of the present century.' 

That case, howejrer, arose, it ought to be observed, not from 
an attempt on the part of the poor themselves to compel the 
parish to aliment them, but from a refrisal on the part of two 
individuals to pay the rate imposed on them by the unanimous 
determination of the heritors and kirk-session ; and although the 
Court might conceive it inexpedient to interfere with the resolu- 
tions of the body to whom the legislature has committed the power 
of assessment, it does not necessarily follow, that they would sus- 
tain a claim, if advanced by the able-bodied poor themselves, in 
opposition to the resolution of that body. This decision also 
was contrary to the opinion of several able judges,^ and its 

> 1 Buk. S, 60 ; 1 Erftk. 7, 63. t Sec^ howeTer, tupra 14. Note. 

> Pollock «. DuUag, Jan. 17, 1804 (Bf. lOftOl.) 

* The decision was carriad by the majoritj of a single voice. The antlior is enabled^ 
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soundness has been much questioned. Moreover, siaoe the 
period when it was pronounced, the inexpediency of the system 

from • marking on the Semen popeis of the late L.ord Mothven, in the poneinoa oC 
his son, G«oi^ Smythe, Esq. to subjoin a list of the judges who voted on each side.' 
The tbUowing sapportsd the assessment :— Lords Craig>, Woodhewaalee^ Methfeo, 
Meadowfaaaky Henaaiidy Ankerrille^ Polkeounet, and Bahanto. Those who held a 
Qontrary opinion were^ Lord Presidoit Campbell, Lord Justice Clerk Rae^ Lords Arm^ 
dale, Gleidee, Bannatyne^ Dunsinnan, and CnUen. The foUowing notes, of the opinion 
af Lord Pmident CampheU, are taken from hia LoidaUp*s Session paparsu ^ The 
assessneat in this case wttra vtrei^ and not anthoiizedbj any Uw or statute in asiatwaab 
The very proceedings here are oonclnsive against the validity of theoiy ibr they nnake 
a ^i»pH"*'*M» idddi is not to be found any where^ between common poor rata^ cr 
provinm far thn oidbary poor, and an extraordinary aaaeaHnant for the indoatriona 
poor, — i. e. those who earn their bread by the common ocni p a tio BS of life^ but ofra a io nw 
ally in a time of scarcity are obliged to sustain hardships and fare ill, — like men on 
board a ship who must be put on short allowance by their provisions running short. 
Every man of humanity will study to relieva them, but to convert this iaio ncwnpaU 
aory obligation under the poor laws, would be a dangerous measara Poor*s rates are a 
nuisance in England, and one ought to be very cautious to keq) them within bounds 
here^ for the reasons in the suspender*s information. The present system of oar Poor 
Laws does not include what are called the ladnstricaif poor, any more than the eaae «f 
widowa who arescrimply provided, or the children of gentleaten unprovided. Thasa 
are not in a state of total inability, although they may be, and often are in a very pinched 
^taation, for which the proper relief is the benevolent atCantioa of their friends and 
foUow citiiawij which baa nevor boon deficisnt, bat often exerted la a vary ominMt da* 
gree upon n ec e ssa r y oocanons. 

'' Friendly Sodeties. — ^Laurie v. Buchanmi, Nov. 28, VJ9^ — ^Themode of assessment 
by which on&4ialfis laid upon the tenantry sliarelKilders, is iiot applioable to sadincaaa 
M the present. Many of the lower rlaatfO of tenantry and cotti^gers have asad for 
assistance themselves in a dear year, as the produce of their small posscssioos is not 
sufficient to subsist them, and to boy seed, com, &c On extraordinary occauons, a 
grsattr proportion mist bo laid upon the rich, otherwise the mischief is increaaed iostend 
of being diminishfidi ▲ lersUiiy syolan navor ooald ha meant* The gontrj of Ihi 
parish of Dunpe ought to have interposed by purchaaing meal, lie. as in other parts of 
Scotland, and ought to have laid no part of the burden on their tenantry, fcc. 

^ The word poor has a doable signifioation; 1st, it means la a laige sense aQ who are 
not ndb, inchiding all the mechaaioi, joamaynen Jnbouran^ and In abort all tiia la m ar 
dasws of the people, and sonaeoven of the higher rank who are scrimply provided, sndi m 
widows and daughters of gentlemen of small fortune. 2d, It means those whom, in n 
more tirhniral and reatricted sense^ we term the poorer pavperr. To the 2d, the poor 
laws apply, to the 1st sre applicabla all oocaaioBal modes of relief in times of soarcily, all 
interpositions of the legislature, by allowing premiums on the importation of grain, and 
all reguUtions about wages, &c Friendly Societies,.->As80ciation8 of gentlemen of pro- 
perty for supplying meal at lower rstea than the market prioe^—soup kitchens,— extra- 
assessments by authority of tcmporaiy acta of Parliament 

^ The assessment, on the other side, jumbles together different states and periods of so* 
ciety, distinct classes of men, and all the circumstances oidinary and extraordinary 
which may call for rsliaC It is an experiment tried in this district of Berwickshire, re- 
sulting in a very wide and dangerous extension of the poor laws, which could it be con- 
fined to themselves would be of less consequence but in so far as it sets an example to 
others, and especially if sanctioned by this court, k is much to be lamented. 
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sjmctioned by it, has been more generftUy acknowledged ; and 
the dread which was then entertained of persons in such circum- 
stances incurring the danger of starradon, if not supported by 
compulsory provbion, has been completely removed, by the 
greater knowledge which has been acquired, as to the true causes 
and remedies of pauperism, and the more enlightened views 
which are universally entertained regarding them. Should a 
aimihff case now occiu*, it is probable, therefore, that the Court 
will return to the sounder principles of the acts of Parliament, 
(sanctioned as they are by our institutional writers,) which profess 
only to remedy a permanent evil, and leave those who are suf- 
friing under merely temporary distress, to the care of that pri- 
vate and voluntary charity, which, in subsequent seascms of 
much greater privation and misery than those which gave rise 
to the case above cited, has been found sufficient to supply the 
wants of thousands, who, for a considerable period, were depend- 
ent solely on the benevolence of their fellow-creatures. 

As to whether such persons are entitled to insist on having 
work supplied to them by the parish, see infra. Chap. 7* 

31. To entitle any of the different classes of persons already 
enumerated to parochial relief, it is of course essential, that they 
be destitute of funds ti their own. Even where an indi^ 
iddual is not in actual possession of pn^rty, ' if he have a 
vested interest which can be disposed of so as to realise any 
funds, he can have no daim for relief.^ But if the parish grant 
him relief without taking a disposition to his property, they can- 
not have recourse on it after his death, unless perhaps in the 
case of an idiot who cannot grant a conveyance.' There are, 
however, cases where partial relief may be demanded, although 
the applicant have some means of his own — as where he is pos- 
sessed of some pittance, but totally inadequate to his support, 
in the shape of annuity, firom a private charitable association, 
from the collections at a dissenting meeting-house, or the like. 
Such annuities cannot be disposed of so as to realize any avail- 

^ Maidmenty Maj 25, 1815, (F. C) as rerened io Hbiue of Lord*, May 97> 1818, 6 
Doir, £57.— This related to a clahn of afineiit agttnst a mother, and a fiction muit wp^ 
ply to tlie case of a claim against a parish. 

< M«LacfaUmv. Kirk-SesaioB tf SterenrtOB, Jan. SS, 189S. (S S. & a44S.) 

3 Ibid. 
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able property ; and if they could, it would be ^qualty impm- 
dent and unjust to compel the pauper to part with them. Per- 
sons possessed of such inadequate proTiuons, are in condition 
exactly similar to those who, although unable to labour suf- 
ficiently for their complete support, are yet, ^ not sa diseased, 
^ lamed, or impotent, hot that they may work in some manner 

* of work.** They must, however, be persons so destitute, and so 
disabled from working, that they ^ mon of necessitie be sustained 

* by almes.'* ^ In the case also of an idiot possessed of some little 
property, it would seem that the parish are bound to support 
him, and on the other hand, are entitled to use for this purpose 
the property belonging to him, or to have recourse on it after 
his death.' As to army and navy pensioners, see infra 106. 

32. If a pauper, though totally destitute himself, and other- 
wise a proper object of parochial relief, have relations in suffi- 
cient circumstances, of such near degree as to be bound to ali- 
ment him, the parish of his settlement has a claim of relief »- 
:gaiDSt them, to the effect both of recovering any sums they may 
have advanced for his support, and of having them declared lia- 
ble to aliment in future. A pauper having such a claim is not 
entitled to be placed on the permanent roll of poor, but if other* 
-wise a proper object of relief, he is entitled to temporaiy sup- 
port, pending an action against his relation^, in which he ia 
bound to proceed with all due diligence.^ 

33. A father, whether in the lower or upper ranks of life, is 
bound to maintain his children, not only while in infimcy, but 
so long as, from disease, idiocy, or the like cause, they are una- 
ble to work for their own support,^ and that whether they be le- 
gitimate or illegitimate.'^ 

34. If the father be dead, or otherwise incapable of supply- 
ing his children, the burden falls upon the' mother,^ and then 

1 1679, G. 74 t M'UchUn nt ttipra. 

'Watsonv. Pariah of Ancrum, Feb. 28, 1629. (7 S. & D. 495.) 

« 1 Stair, 6, 7 ; 1 Bank. 6, 13 ; 1 ErsL 6, M. 

» FinlayaoB, July 7, 1809. (F. G) 

• 1 Bank. 6, 15. Childreii of Earl of Bucban, Feb. 38, 166& Enkine, howevar, 
ranka the mother as poaterior to aU paternal aaceodanta in the order of liability— «>, 
however, the has in peculiar ciroimatanoea been held liable to relieve the &ther*8 hdr 
to a certain extent, aha would, on the aama principle^ bo liable in a question with hi# 
aaeendantn. 
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on the pauperis grandfather^ and so upwards upon the other pa- 
ternal ascendants.^ 

35. It has been determined in several cases, that a father is 
bound to support his son^s wife, the son being unable to maiib- 
tain her/ Where, however, the son is able to support his wife, 
although he be abroad, she has no claim on her father-in-law ;'. 
and the faflier was found to be relieved of this obHgation in a 
late case, where he had originally provided fer the son, and the 
wife, who had been accustomed, prior to the marriage, to earn 
lier own livelihood, had refused to accompany her husband 
abroad.^ In this case, however, it does not appear that the wifc^ 
although burdened with a daughter, was iocapaUe of support- 
ing herself by her own work. In such dircuinstances the de- 
cision might probably be different; , 

The father is not bound to support his son^s widow.^ 

86. Failing paternal ascendants, the burden of maintaining 
children falls on those of the mother.^ 

37- Children, in like manner, are reciprocally bound to supt 
port their paternal and maternal ascendants.^ 

38. If a pauper have descendants capable of maintaining him^ 
it would rather seem that they are liable primarily before the far- 
ther or other ascendants. 

; 39* A husband is of course bound to support his wife, and 
the obligation descends to his representatives lucrati by his suc-^ 
cession. See infra, 46. 

40. No obligation lies upon brothers and sisters or other coU 
lateral relations, to aliment each other, unless in the caise of 

1 1 Enk. 6, 6S. Tait, Feb. S8, 1802. (M. App. 3. Aliment) Christie, July 6, 
180S. (M. A|ip. ft. AliiDUit.) . In thli eaie^ it wovld appear ikmii.tlie repcnrl^ that the 
father, ttaough iJiroad, waa aUe to maintaia hia fiuaily. 
. * Adam, March 1, 1762. (M. 888.) Dnncam Feb. 17, 1810. (P. C.) 

> Ghriatie^ July 6, 1802. (M. App. ft. Aliment.) 

« Bitnm, July 10, 1824. (8 & & £>. 247-) 

* Adan, Joly 11, 1764. (M. 400 and lft419.) Dttneap, Feh. 28, 1809« (F. €.) 
YniU, Dae. 21, 181ft. (F. C) The oootrary waa fonad in a apeoial caM» wb^re ther 
widoir of the son of the proprietof of an antailad estate waa ako the mothfr af the heir 
of entaiL De Conrey, Jniy 8, 1803. (M. App. 8^ Aiimant*) 

<lEnk.6,68. 

7 1 Bank. (^ 20. Brown, Joly 20, 1710. (M. 440b) Anderson, Jan. 20^ 1764. (M. 
487.) Fatenon, Jone 8ft, 1781. (M. «») CbnpbeU, Feb. 8ft, 1800. (F. C) Bt- 
Fab. 14,1824. (8.8i&D;71ft.) 

N 
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their tuceeecBi^ to the p r op er ty of an ascendant or degcendant 
of the pauper.^ In such cases the party succeeding, howerer 
distant his relationship, is bound to aliment, out of iiiat succes- 
sion, all those whom the person he represents might have been 
compelled to support,* and in the order in which that person 
would have been liable.' 

A person thus lucraiusy is in like manner bound to aliment 
tiie widow of the deceased.^ 

The contrary of this was found in one case, where the ques- 
tion related to a woman in the lower ranks of life ; but she had 
been accustomed to work for her bread before marriage, and 
was in no way disabled fiom doing so still.* In a later case, 
the Court unammously found a widow in the lower ranks of lifie^ 
entitled to an aliment out of her husband'^s estate.* 

41. A fother is not obliged to pay his children an aHment in 
money; he can only be compelled to receive them into his own 
house, and g^ve them the same entertainment he takes to liim<* 
sdf : should he treat them ill, or refuse to receive them, he 
may be obliged to allow an afimony.' The oUigation, how- 
ever, on the part of a child to alimoit his parents, will not be 
implemented by an oifier to receiye them into his house, if able 
to afibrd a separate maintenance.® But if he be unable to affi>id 
a separate maintenance, this will be a sufficient fidfilmentof his 
obligation.* 

42. The degree of poverty which would exempt any one firom 
maintaining those whom he is bound to support by natural ob- 
ligation, seems to be somewhat doubtfuL Where tiie claim is 
not for mere sustenance as a pauper, but for an aliment extend- 

nBuik.S(d%vMgioii)a FM8noii,JaMS<,176L (BC 4».) 

> 1 Brak. e, 58. SeatooB, P«h. 11, 1964. (M. 431.) Seott, (M. App. 1. Puwt 

■ad Child,) at to altera viiriiM. BodMUMo, Jan. SI, 1813. (F. C.) DdidM, Dee. 14. 

1788; (BiL 450,) as to a nieee. 

• DonglMM^ Feb. 8; 17S0L (M. 4^3.) 

«U«tlier, Dee. 13, 1788, (M. 485,) ewui when the iiiaiTii«e madieMlTadbf the 
Mhuri*to death, within yeer and day, and wMmit MM. See abo TWbm, Marah 6» 
1778. (Bf.48i^) Yomg, Jan. 87, 1790. (M. 400.) 

• M«GMraB, May SO, 1800. (P. C) 

• Snidi, Mareh 11, 1818. (F. C) 

• I Btek. 8, 18. 

• JaekMQ, Ner. 17, 1883. (4ai^D.186L) 

• OfiiK «. CnwfMd, 1817. (Notivp.) Whyte, Miioh HI, 188a (7a.lilll8e7.) 



GAAP* II. POOR. 195 

ing to the comfovU, ^ well as to the neoestories of life, a greater 
degree of wealth would certainly be requited than in the class 
of cases fiiUing under our consideration. But when the dakn- 
ant is in absolute want, and labours under an incapacity to 
work, and demands only what is necessary for his actual sub^ 
sistence, it would rather seem that the doctrine hid down by 
Ezsldne, as to the obligation of parents to their children, 
should apply equally to the case of all asoendants and desceU'* 
dants. That writer observes,^ that < though the parent him* 

* adf diQuld be reduced to necessitous circumstances, yet as 
' long as he keeps hoose^ he is obliged to give the same enters 
' tainment that he takes to hiflsself, to such of his children a^ 
^ have not sufficient funds for thdr maintenance.'* 

It is, howerer, obsenred by Lord Stair,i that if the pai^^it^s 
means are merely sufficient to support himself, ' there must 

* first be reserved to the parents that which is necessary tat 

* their subdistenoe, so that when they are not able to entertain 
' their children, they may lawfully expose them to the mercy 
' and charity of others C And, in aocordanoe with this principle^ 
the Coutt, in a late ease, refused to impose the burden of main^ 
taining two grandchildren on an old man &J years of age, and 
having no property but his cart and horse, who originally had 
been a fafm servant, but had lost the use of one of his hands, 
and was now employed as a coal carter, in which employment 
his whole gains in tihe year, deducting house-rent and the keep 
of his horse, amounted merely to £5, out of which he had to 
support himself and his wife, a woman 69 y^ar^ <dkl, Imd almost 
oonstantly confined to bed by infirm health.* 

Whatever be the degree of want which would relieve a man 
from this natural duty, it is undoubtedly no gpround of exemp- 
tion firom the obligation of maintaining ascendants and de- 
scendants, of whatever degree, that the party from whom ali- 
ment is claimed is a common labourer, and in the lower ranks 
ofKfe.* 

UEnk.S,£6. «lStalr,6,7- 

sWikio» Feb. 18,188s. (S8.aD.647.) 

« EttnAj Pefab 14, 1884. (8 8. & D. 71S.) Wilaon, P*K 18, I82S. (3 & & D. 
S47.) Ib tiiis iMt CMM^ tlw C«wt aooUcidl B «taadlkW finm a clum far d^^ 
Imt evfnflBly on the groand thtt he wm * uiabl* to bear A^ bSrAn of alinmtiiif^, or 
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43. Liferentera of lands aie bound to aliineiit the fiars.^ 

44 Creditors are obliged to maintain their poor debtors in 

Jul under the Act of Grace. 

Prisoners under sentence for a oime, must be alimented by 

the burgh of imprisonment.* 

45. Direct actions for permanent aliment, are competent be- 
fore the Supreme Court only,^ with the exception of applica- 
tions under the Act of Grace, which majrbe summarily discussed 
before the magistrates of the burgh where the debtor is im- 
prisoned. But actions at the instance of third parties or pa- 
rishes, for relief of sums advanced for the support of individuals 
wh<»n they were not bound to aliment, may competently be 
brought before the Judge Ordinary,^ who, it would rather 
seem^ might also award an interim provimon to the party to 
prevent him from starving, even in a direct application at his 
instance*^ 

46. An action of aliment, at instance of a wife against her 
husband, is competent in the Commissary Court alone,* al- 
though the Court of Session would probably interfere, and 
award an interim aliment, if necessary to prevent absolute star- 
vation.^ 

* even of ooatribating to the allinflnt of his graaddiiMran, which bnnbB he wmld be 

* kgafly boQnd to beer if hie circiiiiistanoet enabled him to beer it ;* — end it was ob- 
served from the bench, that if he * ooold hare reeeived the childreD into his hooae, ha 
' would hare been bound to have done so; bat as this was impossible in conaeqaawe 
' of the state of his wife^s health, and as any payment in money would redaoethem both 
'^ te the oondition of paupers, their Lordships were igneA that, in the peculiar drcom- 

* atanoes of the casc^ he sitODM not be snlgeded ui the p^ment of aliiMBt, fivm which 
' the mere circumstance of his being a rtimm^Mf labourer in the lower ranki of lift wosld 

* not have eiempted him.* 

X 1491, C.SA. 

* RaflBsay, &e. March 1, 1880. (3 & & D. A87-) 

s 1 Bank. 6 digression, 1& Jackson^ Max«h 8, 18S5. (3 & & D. 610.) 

« Ettridc, Feb. 14, 1824^ (8 S. & D. 710.) The Coort, in a case of this kind 

brwgfat by adTOcation from the 8heri£^ remitted to him to take a proo^ thnsnecmmari^ 

implying that he bad jurisdiction. 

* Dicta of the Court, in Jackson, ut iupra* In a late ease of an action of afiaMnt, 
by a fiUher against a son, in which the &cts wore diipated, and whidi was brought 
into Court at the end of a Session, the Court remitted to the Sheriff of the county where 
the parties resided, to bquire into the drcumstanoes, and with power to award an in- 
terim order for a sum of aliment^ or to hare the lather reoeiTed into the eon's houses as 
he ahouM deem meet Whyte^ March 10, 1829. (7 & & D. 607.) 

< Wylie^July8^1884. (a8.&D. SSI.) Onhame^ Jwis 8, 1886. (4;S.«D. 
670L) Bniek, Dee. 10,1888. (8 8^ li D. 884.) ▼ OU. 
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CHAPTER III. 



OF 8ETTLEHSNT. 



47- To entitle persons to parochial relief besides the re- 
qui^tes of poverty and disability to work, it is necessary that 
ihey have a settlement in a parish in Scotland. 

A settlement can only be acquired in one of the four follow- 
ing ways : — 

1. Residence ; 2. Parentage ; 3. Marriage ; 4. Birth. 



SECTION 1. 

Settlement by Residence. 

48. There is scarcely any restriction as to the persons who 
may acquire a settlement by residence; and foreigners are 
equally entitled to obtain this privilege as natives.^ 

49. There are, however, some exceptions to the general rule, 
that all persons can acquire a settlement in this way. (1.) A 
married woman, during the subsistence of her marriage, cannot 
obtain by residence a settlement independent of her husband, 
although she be deserted by him, or even although he have no 
known settlement.* In the event, however, of a married 
woman residing with her husband in a parish where he does 
not acquire a settlement prior to his death, it would seem some« 
what unjust not to allow the widow the benefit of her residence 
preceding that event, so that she might acquire a settlement by 

1 Niggint, Jdj g, lee^ (8 a. & d. m) 

* Pennicuicl^ March 3, 1813, (F. C.) 
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reading for the additional period reqainte to complete the term 
of three years required by law. 

50. (2.) Children nnder fourteen years of age cannot obtain 
a settlement by reridence, even when Uring out of fionily, and 
in a different parish from th^ parents, or deserted by diem, or 
although the parents be dead.^ 

Even when the chOd has attained the age of foorteen, if, by 
reason of iosanity or bodily infirmity, he does not become eman- 
cipated, but remains a member of his fitther's fimiily, he cannot 
acquire by residence a settlement in his own right But it has 
been found, that where a child above that' age leaves his fiither*8 
family, and lives in another parish as an apprentice, he acquires 
there a settlement by residence, although he derive no profits 
from his labour, and be wholly supported by his fkther.' See 
tn/Va, 78, et eeq. 

51. (3.) It has been doubted whether idiots can ever acquire 
a settlement in this way, having no will of their own to fix on 
a place of residence. While their father is alive, they pro- 
bably could not do so, as they would stiD be held to be merely 
members of his family ; but otherwise, the terms of the Acts of 
Parliament do not necessarily imply that any animus, on the 
part of the pauper, is requisite to his acquiring a legal settleu 
ment ; the mamtenance of the poor is laid on those parishes in 
which they < have had their most common resort,^ or ^ have 
^ most haunted* for the last three years — expressions which do 
not necessarily imply any will or intention on the p«rt of the 
pauper.' In geiiieral, however, idiot paupers cannot acquire a 
settlement by residence, as fiiUing under l;he disqualification 
which we come next to notice. 

52. (4.) Persons who are proper objects of parochial relief, 
cannot acquire a settlement by residence for any length of time, 

1 InTemk, March 9,1767. '(M. 10571.) Gladnniiir, Jmie 11, 1806. (M. Ap|k 
Poor, &) Howie^ ftc Jtaimry M, 1800. (M. App. Poor 1.) P^nieiikl^ Mmk % 
1818. (F. C.) 

> Cockbanupath, Jane 0, 1809, (P. C.) 

* In the case of Gladsmuir, June 11, 1806w (M. App. Poor, A.) The Loid Onli- 
Mury, (the lafte Lord M«thTen)lbiiiided his jadgMitoaUieaaflnmp^ aseCtls- 

ment by residence could not be acquired by an idiot This intsrloeator wm, howerer, 
recalled ; but the decision of the Court proqeedaloii gfounds IpUllyiadepeiidieat <if dn 
question. 
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ereii although they may never bave xeoeived aid fiom the 
parish.^ This doctrine is founded on the interpretation thai 
has been given to the provisions of the Acts of Farlianient» 
which declare, that paupers shall be supported by those parishes 
where they have resided for three years previous to ^ taking 
< up the lists C and it has been held, that if the pauper has been 
a fit object for being placedon the list of poor, it does not mat* 
ter that he has not hem. actually admitted on the roll, but that 
he must be maintained by the parish where he has resided 
three years prior to his becoming entitled to be placed on the 
list A merely temporary disability by sidoiess will not pre* 
veat a person fiom acquiring a settlement by residmoe, as such 
ftemporaiy disability does not render him an object of parochial 
support* 

53. It has been thought by some, that a person cannot ac- 
quire a settlement by residence, unless he has supported hioH 
self by his labour; but the Acts of Parliament do not seon to 
countenance such a doctrine, — ^ haui^vg^ and ^ resorting* being 
all that is required by than. Indeed, it would scarcely be 
possible ever to ascertain who were entitled to acquire a settle* 
ment in this way, if mere poverty, unaccompanied by disability 
to work, were a sufficient disqualification ; and, accordingly, 
the Court have held, that a settlement may be acquired by a 
person who has not supported himself by lus labour. Thus, a 
lad was found to have acquired a settlement in a parish by re- 
sidence as an apprentice, although he was wholly supported by 
his fiither.^ Here, it is true, the pauper had hem industriously 
employed ; but, in another case, a common vagrant was found 
to have acquired a settlement in the parish where she had most 
haunted for the last three years, to the effect of making that 
parish liable to support her natund child, in a question with the 

1 RnadiMa} Jaosary 34, 1784, (M. 10668.) In thii ease^ a kboofcr bad reaidcd 
k tlie parkli of Mordington for lerenteen jean. In 1769, he removed to tlie neigh* 
booring pariaht and n^t year he was struck with Uindnem, and to deprived of the 
means of sabsistence; but he did not apply for relief tUl 1777. The parish of Mor- 
dington rdhscd him relief; the Court held, that be had not acquired a new settlement, 
bat srast be supported by the parish of Mordington, in respect he had resided there 
< until a year prior to his blindn«s, simI aaerwanls aoqmnd no funds for lubsis- 



< CocUmnispathy Jane 9, 1809, (F. C.) 
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liiirisb of the child^s birth, and that where the woman herself 
had possessed a previous settlement.^ 

• 54. It has not heea decided whether a person, without funds, 
and disabled from working, cai^ acquire a settlement by resi- 
dence while supported by relations bound in law to aliment him. 
There is certainly a difficulty in admitting anything to consti- 
tute a disqualificadon, but the possessing an absolute right to 
compel the parish to grant relief, and to place the person on the 
list of poor; yet, at the same time, it may be a^ued, that a pau- 
per in such circumstances is truly a proper object of relief, al- 
though the burden is, in the meanwhile, borne by persons pri- 
marily liable, and that allowing .a perton in such a case to ac- 
quire a settlement, would have the effect of encouraging collu- 
sive residence for the sole purpose of acquiring a right to relief.' 
' Undoubtedly, however disabled a person may be, if he have 
funds of his own suffidentforhis permanent support, he willac*' 
quire a settlement by residence in such chrcumstances.' 

65. Mere residence is sufficient to obtain a settlement, ynfh- 
out any of the accompanying requisites which are necessary by 
the law of England,— «uch as, possession of a house or estate, 
hiring and service, or the like.^ 

56. The residence, it would rather appear, must be continu- 
ous, — that is, for three years successively, without intenruption 
of any one year, though this has never been expressly decided ; 
but it is not necessary that it should be constant. It is sufficient 
to entitle a pauper to a settlement in any parish, that he has 
had there his principal residence — ^his < most comm<m resort,*^ 
— his head-quarters, as it were, although he may have been ab- 
sent for a considerable part of each year, and even although he 
may never have had a house in the parish. Thus, a pauper, 
who had taught dandng in a buigh during fimrteen suceessivie 
years for four or five months in winter, was found to have ac- 
quired a settlement there by residence, although he never had a 



1 Refloobie, November 28, 1801. (M. 10589.) 

* This is necessarily implied in the interlocutor of the Court in the case of Runcinuuij 
ntpra 62, note 1. 
' Dalmellington, December 3, 1800, (Mor. App. Poor, 2.) 
« 1579, c. 74.-1872, c. IB. 
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limifle in the biu{g^ and although ^hejRdkmed bis profesdim in 
other places daring the rest of the year.^ 

57- Our Acts of Parliament contain very contradictory en- 
actments as to the period of residence necessary to acquiie a set- 
tlement. The statute 15799 c. 7^9 establishes seven years as 
the rule, which is altered to three years by the act 1673, c. 18, 
whUe the proclamation, 29th August, 1693, again returns to 
the provision of the act 1579. But it is now a fixed point in 
practice, that a residence of three years is sufficient to acquire a 
settlement^ 

'. 5& When a person has resided for three years in several 
parishes successively, his place of settlement is that where he 
has- last had a continued residence for three years, prior to his 
poverty and disability. Thus, a pauper who had resided forty 
years in the parish of his birth, and subsequently in three other 
parishes for more than three years in each, was found to have 
his settlonent in that parish where he had his last residence for 
three years.' 

In the case of Crailing here alluded to, the interlocutor of 
the Court characterizes the parish found liable as that where the 
pauper * had resided during the immediate three years previous 
'to his application for charity i* but it has since been determin- 
ed, that it is not the residence next preceding the application 
for relief whidi fixes the settlement, but that next preceding the 
applicant's having become a proper object of parochial support.^ 

S0» Where a settlement has once been obtained, it is not lost 
by mere lapse of time and intermission of residence, unless a 
new settlement has been acquired. So it was found in the case 
last quoted, after the lapse of nine years, and a residence for 
that period in another parish ; and so also it was held as to a 
woman who had resided three years in a parish in England, but 
whose residence was not such, as by the law of that country, to 



1 Dalmfilington, ut nprtu 

* Dunse, Jose 5, 174A. (M. 10563.) Crailing^ Mareh 7, 1767. (M. 10573.) Hm- 
Um, Decimber 6^ 1770. (M. 10574.) Waddel, Juie 14, 1781. (M. 10583.) Ria- 
dmaB, Januwy 24, 1784. (M. 10583.) 

s CraOiiig, March 7, 1767. (M. 10573.) See aUo Uuitoo, December % 17m 
(M. 10574.) 

« Ruidiiiaiiy Jamutiy 84^ 1784. (M. 10583.) See n^a 52, note 1. 
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aoquiie tat h&t a settlemmt, and this aUioogh she wbm — f't^*^ 
to be supported there ; erery parish in England being liable to 
support the poor within their bounds, even when they hare no 
settlement^ until removed to the place of their k^ settlement; 
and the woman, in this case, having only a Scotch settlement, 
could not then (prior to the act 59, Geo. III. c 12,) have been 
legally removed.^ 

60. But so soon as a new settlement by residence is acquired, 
the parish of the former settlement is completely libenrted.* 
And that this would hold, although the new settlement weve in 
England, may be inferred fiom the first decision in the case of 
Brown, above alluded to.' There a man having acquired a aet- 
tlement in a Scotch parish, removed to England with his wife 
and family, and after living there three years, he deserted them. 
In an action for aliment, at the instance of the wife and children, 
the court, by their first judgment, found that the Scotch settle- 
ment was lost ; and it was only on the ground that their resi. 
dence in England had not acquired for them a legal settlement, 
that the daim against the Scotch parish was ultimately sus- 
tidned. 

61. Residence in Scotland necessarily implies residence witb- 
in a parish, as there are in this country no lands extra-parochial.^ 

62. Doubts were at one time entertained, whether the parish 
of a pauperis birth, or that where he had resided the requisite 
period, was the place of his settlement, and primarily liable in 
his support ; but it is now fixed by a series of decisions, that 
the last place where a legal settlement has been acquired by re* 
sidenee is primarily liable, and that the parish dl a pauperis 
birth can only be odled on to support him when he has acquired 
no subsequent settlement, or where it is unknown.^ See mfira^ 
86. 

63. The settlement of a woman acquired by residence is sua* 
pended by her marriage. See infrUf 65. 

1 Brown, March 4, 1808. (M. App^ Poor, 4.) 

• CrBiUiig, Mareh 7, 1787. (M. 10578.) Hotton, Deoember 6^ 177a (M. IOB9lw) 
> Brown, ut ntpro, note 4. 
« Rom, Jone 8, 1824^ (8 8.aD.ll6.) 

« Dunse, June 6, 174d. (M. 10563.) CraUing, March 7» 1787- (M. 10678.) Wad. 
del, June 14, 1781. (M. 10588.) Dthndlington, January 82, iStt. (1 8. fc a t50.) 
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94. Tlieie are two eases in wbich it has been held Aat a 
parish where a pauper is resi^g, or has been found, although 
he has no subsiBting settlement there, is bound to advance an 
interim aliment in the first instance, with relief against his pro- 
per parish when ascertained. 

(1.) Where an idiot, or insane person, has been apprehend- 
ed for purposes of public police, the parish where he haunted 
when taken up must advance an aliment in the first instance, 
until his parish be discovered.^ 

This does not hold, however, if the lunatic, having been in- 
dicted for a crime, and found to have committed it, but under 
the influence of insanity, be confined by order of the Court of 
. Justiciary ;' it has been found, that the burden, in such a ease, 
must be borne by the crown.' 

(2.) Where a child is exposed whose parents are unknown, 
the parish of exposure must support it.^ 



SBCTIOW 9. 

SMemeni by Marriage. 

65. A WOMAN, by manriage, imme£ately acquires the settle- 
ment of her husband. 

Her own settlemeiit» should she have any, is thereby suspend- 
ed^ and does not revive by the husband's desertion.^ 

66. Although the husband have no known settlement, it has 



1 flaitt. Norembv IS^ laiS, (P. C.) It doai not dMMttj appwr on wkit pi«dM 

praciple tlie jod^inifiit of the Court prooeeded. Tlie only prorukm in the acts of Par- 
liamenty which might aeem to saiiction it, is, that in the act ld79> c 74, which bordens 
parishes^ in which Yagrants have been apprsheoded, with their maialieiiaiMa whila ia- 
priflooed I hot this can scarceiy apply to the case of a hmatio pauper, 
s Commissioners of Supply of Wigtonshire, Psh. 91» 1919. (8 & It D, 290L) 

' OoMWMMDSts of Supply of Wigtonshii^ June 1^ 1887* (6&&IX787.) llie 
jndgment in this case is under appeal. 

* Tnoient, June S9, 1737. (M. 10652.) This ease went larther than the dootrine 
laid down in the tut, and found the paikh of expoaora liable, tWvgh Uwt of the paiento* 
(lettlement and of the child^s birth was known. It would not, howeveri be IbUowed to 
this extent in the present day. 

> Pdinicwefc, March 8, 1813* (F. C.) 
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still been held by the Court, that the maiden settlement is ans- 
pended in consequence of the marriage.^ See, however, in- 
fra,88. 

This is contrary to the English rule, which, in truth, appears 
the more reasonable of the two. By the law of that oountiy, a 
woman'*s settlement is held to be suspended by her coverture in 
those cases only where the husband possesses a known settle- 
ment.^ 

It has also been found, that even in the case of a woman de- 
serted by her husband who has no settlement, she cannot ac- 
quire by residence a settlement either for herself or children re- 
siding with her.^ See ««pra, 50. 

67* No questbn has yet arisen in our Courts, as to whether 
a woman^s maiden settlement is restored to her by the death of 
her husband ; but, from the practice of the country, and fiom 
the principle adopted in the analogous case of children, who^ 
while in puberty, are held to retain their fisither'^s settlement af- 
ter bis death, it may safely b^ laid down, that the settlement of 
the deceased continues to be that of his widow, until she have 
acquired a new settlement by residence, or by a second mar- 
riage.^ 

68. In the event of a divorce, it would seem necessarily to 
follow, that the woman should thereby lose her husband^s set- 
tlment, and consequently that her maiden settlement should 
revive. 

69. The settlement acquired by marriage cannot attach to a 
woman'^s legitimate children by a former marriage, whose settle- 
ment has never yet been found to be determined by that of their 
mother. But it is a more difficult question, whether it does not 
attach to her illegitimate children in the same way as would a 
settlement acquired by residence subsequent to their birth. As 
to this see infroy 74. 

> Pflnnicoick, Bfarch 8, 1818. (F. C.) 

• B«z tb li^^Uboroofi^ GfMD, 9 Bott and ConiC, 76. Rex «. St Botolpli B!diop»- 
g«tfl^ Bur. 8. C. 867- R«z o. Wflttorluun, 8 Bolt and Coosty 77* 

> PMmiciiick, March 8, I8ia (F.C) 

* ThiiqiiMWitobetiMlawoffiDgbuid. 8t Gika o, BTersly, 8 S. C. US. 
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8ECTI0K 3. 

Settlement by Parentage* 

70. The settlement of children not emandpatedi is determined 
by that of their parents, whether acquired prior or subsequent 
to the birlli of the children. 

Legitimate children follow the settlement of their father,' il* 
legitimate children that of their mother,^ eyen where the father 
IS known, as the law still holds the father of a bastard to be un^ 
certain.^ Should this legal uncertainty, however, be removed, 
by a subsequent marriage between the parents, the children 
thus legitimated would necessarily have their settlement trans- 
ferred to their father^s parish. So far as our dedsions have yet 
gone, there is no authority for holding, that children have, in 
any case, a claim on the parish of the settlement of any parent 
or rdation other than the father, where they are legitimate, or 
the mother, where they are ille^dmate.' The same rules which 
regulate the derivative settlement of legitimate children, in refer- 
ence to their father^s settlement, apply to that of bastards, in 
reference to their mother^s. 

71. All the decisions above quoted, as to children acquiring 
the benefit of their parents^ settlement, were pronounced in cases 
where that settlement had been acquired by residence, and no 
dispute seems to have arisen between the parish of the child^s 
birth and that of the father^s. 

72. The death of the parent, though prior to the application 



t The tarm ' emoncipatioD* Is somewhat vague whea nicd in Teferanoe to qoeatioiis 
ofaettlamest It hai been adopted, however^ at being the teefaaieal phrase in aseiatbe 
English hw. As to the period of emancipation in reference to this subject, see infr<h 

* CoMinghama, July 28, 1779. (M. 10688.) Howie, January 86, 1800. (M. App^ 
Poor,l.) f 

* Rescobie, Nor. 88, 1801. (M. 10689.) Gladsmnxr, June 11, 1800. (M. App. 
Poor, 5.) 

« Edinboigh, June 11, 1808. (M. App. Poor, ft.) 

* By the law of Rngland, legitimato children eivjoj the benefit of their mother's set- 
tlsMBt) when that of their frtfiarift unknown. Bex a.;St. Botolph's. Boir. & C. 887. 
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for relief, does not deprive the children of the benefit of his set- 
tlement^ 

73. It was once found, that orphan children, who had not 
resided three years in any parish, had no settlement in their 
parents^ parish, but mUst be maintained by that of their own 
birth, * in respect they had not resided three years in any other 
^ parish.^ But this decision has been overruled in subsequent 
eases; and it may now be considered as fixed, that the reridenoe 
of the child (whether in family with the parent, or in s dMer^ 
aat pfliiA) is of no importance as to the question of its settle- 
ment So it had been found in a prior case, in whidi, after the 
£ither'*s death, the diild had removed widi her mother to « 
ndghbouring parish, where they had resided for upwards of cbred 
years without charity. There the coutt hdd, that the parisli 
where the father had acquired a settlement by reftdenoe prior 
to his death, and in which ako the child htfd been bom, was 
bound to midntain her, and not the parish of her own residence.' 
The same principle was followed in a later case. A child, bom 
in Arbroath, was removed with her parentH, a few days there^ 
after, to the parish of St Vigeans, from whence she was sent, 
befinre the expiry of three years, to the neighbouring parish of 
Alyth, and she resided in Alyth with an aunt, for five years. 
The fiither, in the meantime, continued to live in St Vigeans 
^ considerably more than three years. On his enlisting as a 
soldier, and deserting his fkmily, the court found that the pa- 
rish of St Vigeans, where he had acquired a settlement, was 
liable to support his child, and assoilried the parish of the birth, 
and that of the child^s own residence.^ In like manner, where 
a bastard bom in the parish of Salton, was taken to the parish 
of Gladsmuir immediately after her birth, and resided there 
with her grandmotber fiir ten years, af^ wfaidi she went to 
live with her mother, ^0 had, in the meantime, acquired a 
settlement by residence, and subsequently by marriage, in the 

1 CoUingbame, Jdjr 28, 1779. (M. 10562.) Gbdsmuk, J«m U, 1806» (M. App. 
Pdor,S.) 

« M€lnm md StildM], Janttty 34, 17SS. (M. ISSSi.) 

• UmnOL, Mtfch 8, 1757. (M. 10571.) 

« Howfe, Jaauuj 25, 1800. (M. App. Poor, 1.) 
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pcxish of Fietton, she was foondy after her mother^s deaih, to 
have her settlement in Preston, although she herself had not 
resided there for three yeanu^ 

74. By the dectsion last qudted, it was determined generally 
that a bastard child follows its motfaer''s settlement ; but, in that 
case, the mother had first acqured a settlement by residence^ 
and bad thereafter married a man having also a settlement in 
the same parish ; so that it may not perhaps be held to have 
determined the question, whether a woman acquires by marriage 
the setdement of her husband, not only for herself, but for her 
illegitimate children also. That such a result should follow, 
does seem somewhat inoonantent with equity. At the same 
tone, it may be contended, that, as the maiden settlement has 
been heU to be suspended by marriage,' it would be inconsis- 
tent to hold it effectual to die child, while it is not so to the 
mother. But, on the other hand, it may be said that the settle- 
ment acquired by marriage is wholly personal, resulting solely 
fiom the rdation between husband and wi(!^ whereby she be- 
oomes a member of the husband^s family. In the English law, 
this distinction has been admitted between a settlement acquired 
by a woman in her own right, and one acquired in right of her 
husband ; so that if a woman, prior to her aaaniage, acquire a 
settlement in her own right, and, after her husband's death, ac- 
quire a new settlement by a second maniage, her children of 
the first maniage, if the fiither's settlement be unknown, possess 
that acquired by her in her own right,' (which, quoad herself, is 
suspended,) and not the settlement of her second husband;^ 
and this appears to be die view most consistent with die piin«. 
dples of our own law. 

75. The derivadve setdement of parentis ceases on die 
duUTs acquiring a setdement of his own by residence, (see m- 
jMti, 60,) or, in the case of a daughter, by marriage, and it can 
never be revived* 

76. It hm not been decided in Scothmd, whether a child, by 
emaadlpatien, loses his derivadve setdement by parentage, pre* 



1 GManitr, Jane U, 1806. (M. App-Poor, 5.) 
sPtaaiaiickyMaraliSyieia (F. C) sgflefiqmh?!). 

«B««b8t>Gai^skthBpMdfc 3 Bottand GMit» t4. 
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viouely acquired. The law of England seems to make no dia- 
tinction between a deriyadve settlement, and one aequiied bj 
the party'^s own act,-— they are equally held to subsist till dis* 
charged by the aoquisidon of another settlement 

77- Af^r emancipation, however, the child will not follow the 
settlement of his father, subsequently obtained. 

78. A great variety of questions has occurred in England 
as to the circumstances which emancipate a child, but it is un- 
necessary here to notice them particularly. They will be finmd 
collected together in Bott and Const^s Poor Laws, voL it chap. 
2, sec a 

79. The general principle of the law of England is stated 
by Lord Eenyon in these words :^ — ^ The role to be extracted 

* from the cases is this : If the child be separated from its pa* 

* rents, and, without marrying, or obtaining any settlement .finr 

* himself, return to them during the age of pupilage, be is, to 

* all intents, a part of his father'*s family, and his settlement witt 

< vary with that of his father ; but if, when the time arrives, at 

< which, in estimation of law, the child wants no further pro* 

* tection from the father, the child remove from the father's &• 
^ mil^, he is not, for the purpose of a derivative settlement, to 

* be deemed part of that family.^ 

80. In the same way, it would probably be held in Scotland, 
that a child remains a part of his father^s family, fbrthe piuw 
pose of a derivative settlement, ' until he marry, come of age, 

* gain a settlement of his own, or in some way contract a rela- 

* tion inconsistent with the idea of his continuii^ any longer 

* part of such family.* 

81. Scarcely any questions, however, relative to tUs subject, 
have been decided in Scotland. Indeed, the only points which 
have been settled by decisions in this country, relative to such 
cases, are, that idiots (even when illegitimate) do not lose the 
parentis settlement by attaming the age of fourteen, althougk 
the parent be dead, and that children under fourteen do not 
lose the settlement of the parent by mere residence separate 
from the parent, or by his desertion or death.' And it has also 

> Lord Kenyon in Rex v. RomIi, 6 T. R. 427. 

« Glaibmair, Jime 11, ISOS. (M. App. Vpot, 6.) Howie^ Unt^rj S^ ISOO.. iM. 
ApP* IVwr, 1.) Infowk, March 2^ 1757. (M. 10571.) 
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been found, that a boy of fourteen, by serving an apprenticeship 
for three years, in a parish different from that of his father, 
acquires a settlement in his own right, and of course loses his 
derivative settlement.^ 
' 83. A daughter is necessarily emancipated by her marriage.^ 




SECTION 4. 

Settlement by Birth. 

84. When a pauper has no other settlement, he is entitled to 
be supported by the parish where he was bom.' 

85. But paupers cannot have recourse on the parish of their 
birth, if they have acquired a settlement by residence,^ or 
during the subsistence of a settlement by marriage,^ or by pa- 
rentage.^ 

86. According to a late decision, birth does not seem to af- 
ford even prima facie evidence of settlement.^ 

87- It was in one case held, that where an infimt child had 
been exposed, the parish of exposure was liable primarily to 
that of the birth ;® but the soundness of that judgment seems 
extremely questionable ; and although no similar case has sub- 
sequently occurred, it would not probably be followed as a pre- 
cedent. Indeed, in a late case,^ where the liability to support 
a child was disputed, and in which the parish of the parentis 
residence, that of the child'^s birth, and that of its exposure, were 
all in the iield, it does not seem to have been contended that 
the parish of exposure could in any event be liable ; and cer- 
tunly no countenance is given by any of our acts of Parliament 

1 CocVbarnspath, June 9, 1809. (F. C,) * 1 Bank. 0, 1& 1 Enk. 6, 64. 

» 1679. c. 74. 1672, c. 18. 

^Dinwr, June 6,j 1746. (M. 10663.) Cniling, Mardi 7> 1707. (M. 10679.) 
DabneUington, January SS, 1822. (1 S. & D. 269.) 

A Pennicuick, March 3, 181& (F. C.) 

< Goldinghame, July 8^ 1779. (M. 10682.) Howie, January S6, ISOOi (M. App. 
Poor, 1.) KcsoobM, Nov. 28, 1801. (M. 10689.) Oladranir, Jiiaa 11, 1806. (M. 
App^ Poor, 6.) Notwithstanding the case of Stitchell and Melroae, Jamuvy 84^ 17B6, 
(H. 10584,) which is now disregarded. 

7 DalmellingtoD, Jan. 22, 1822, (1. S. & D. 269.) 

• Invefwk v. Tranent, June 29, 1787. (M. 10662.) 

^ Resoobie^ Not. 28, 1801. (M. 10689.) 
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to the doctrine, Aat the ciieuiikstance of a child's eip o Bur e in 
a paridiy creates any liability on that parish to support it. If the 
place of birth and the settlement of the &thar were onknown^ 
it would probably be held, that the parish of exposure, as die 
only one with which it had any oonneiion, would be hdd to be 
that of its birth, and so bound to support it ; Imt, further than 
this, the rule adopted in the case of Tranent cannot ei^tend. 

88. A child, as already stated, is not entitled to claim sup- 
port from the parish of its birth, if the &ther have another 
settlement. But the case may be diiFer^t, where the fiuber, 
having no settlement, is indigent, and unable to work, or has 
deserted his family. Here it may be cdntended, that as the 
child has not acquired any settlement by parentage, his original 
settlement by birth must subsist ; and there appears great jus^ 
ice in such a plea. Nevertheless, in the analogous case of a 
wife^ whose husband was an Englishman who had no known 
settlement, and had deserted his family, the Court held that she 
was not entitled to permanent relief for herself and children 
from the parish of her muden settlement/ In this case, how* 
ever, the Court intimated an qiinion, which would lead exactly 
to the same result as if the maiden settlement of a married wo* 
man, and that of children by birth, were held to subsist when 
the husband or father possessed no settlement of his own. This 
opinion was, that, in such circumstances, the family was entitled 
to temporary relief, until the settlement of the father was dis* 
covered. No judgment was ffren on this principle, as the appli* 
cants acquired the means of supporting themselves ; but the doc* 
trine had the sanction of 'the Court ; and the result which necea- 
sarily follows from it id this, that although the original settle- 
ment of married women or of children not emandpated be 
said to be suspended notwithstanding the husband ot parent 
having no settlement, yet» in reality, the parish of sueh prior or 
original settlement is bound to support them, so long as the 
settlement of the husband c» parent remains i^mknown. 

89. A CB» of eqoA difficulty, which has oecureed in practice, 
but has not yet come under the cognneanoe of our courts, is 
where an En^sfa woman, whose English settlement is known, 
has had a bastard born in Scotland ; for although the woman^s 

» rMniciri(i(, March 8, 1813. (F. a) 
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Bettlement be known, yet, by the law 6f £nglaiid, a bftMardhas 
no daim on itft motfaer^a ^ariab, but mnat be supported by that 
of its birth* It would rather seem that a bastard, in such a 
situation, must be considered in the same light with a legiti- 
mate child whose ftther has no si^tlement, and must be sup- 
ported by the parish of its birth, provided (as is always to be 
understood in such cases) that the parent is incapacitated from 
maintaining it, is dead, or has deserted it.^ 

90l By the law of England, a child, whose mother has re- 
moved finsuduletttly into a neighbouring parish, fbr the purposii 
of being delivered, is held tb be bom in the parish from whence 
die mother removed ; and it has been determined in this coun- 
try, in such a case, where the mother had reinoved secr^y into 
a neighbouring parish, for the purpose of being delivered of a 
bastaitl child, that the child had no settlement in the parish 
where it was so bom.' But the question was not agitated whether 
the parish from whence the mother had removed was to be con- 
aidered as if it Were the place of birth. The principle of ithe 
decisi<m, however, would certainly lead to this inference. 

91* In like manner, it would probably be held with us, (as it 
baa been determined in England,) that the parish of actual birth 
is not to be c<msidered the place of setdeintot in cases such td 
where the mother, bong a pauper, is delivered in the course of 
bet oodipulsory removal to her own parish,' or during confine^ 
ment in prison/ or b a house ftr reception of the iM)or, or aii 
hds^tal, not hi the pltrish wheh! the was dweUmg during; her 
pregnancy,' or th^ like. 



SECTION 5. 

RemoDol of Paupers. 

92. J^Y (iie aci 1579> e. 7^, paupers unablfc to support them- 
selves, (irith the exception of ' leprohs peoj[>il arid bedfilst peo* 

1 ItMflmfl MnewhatarraMoasiii princ^ to beguidfldia quaftioos of setdciMnC 
IB this cooBtry, by any rights which tiu purties nay have in another ; although, undoubt- 
edly, tfaa CoQrthaTs been in oae to take andi circniMtanocs into eonrfdanSida. 

SDUMUtagton^ianoaiySl^lte. (ia&D.Sae.) 

3 Bex V. Jane Gray, & & R. 41. Bordiam and WalUiam, 8^ Carth. 307- 

4 54 Geo. III. c 170, gS. EUsing v. Hereford, 1 Scst. Caaei,99. 
» 34 Geo. III. c. 170, g 3. ' 
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< pil, qailkB.mny not be. transported,') are ordamed to remove 
to the parish of their settlement, under the pienalty of being hdd 
and treated as vagabonds. This statute provides, that the heri- 
tors and kirk-sessions, and the magistrates in. burghs, shall give 
testimonials to the poor passing to their own parishes, who shall 
be entitled to beg by the way, * sa as they pass the direct way, 
\ not resting twa nichtes togidder in ony ane place, without 
^ occasion of seekenesse or storme impede them.^ . 

93. In the event of paupers refusing to pass to their own 
parishes, but continuing to beg, and so . becoming liable to be 
held as vagabonds, an order of toansporting them is directed to 
be enforced, by the proclamation 11th August, 1692, which 
charges all the lieges ^ to apprehend such b^gars as they shall 
find vaguing without their own parish, and forthwith cany 
them to the principal heritor of the parish where they were 
apprehended, if it be in landward, and to one of the bailies in 
to'wns, who shaB examine the b^gar in the shire and parish 
where he was bom, and shall direct him forthwith to the near* 
est parish that lies in the road to the parish of his birth, and 
deliver him to the nearest heritor that lies in that highway in 
the next parish ; and so forth from parish to parish in the 
same road, until he arrive at the parish of his nativi^ ; who 
shall then list him and entertain him amongst the poor. And 
the heritors to whom the vagabonds are delivered, are hereby 
authorised and required, to send two fencible men of their par- 
ish to convey every beggar to the heritor of the next parish, 
and to send a note of the beggar^s name, and the parish wheie 
he was bom,^ which is to be delivered to the next heritor who 
receives him ; and every heritor who receives him is to return 
a note signed of his own writ, and so forth, from heritor to 
heritor, in every several parish.^ 
It is further provided, that if the beggar shall attempt to 
make his escape in the course of his transportation, he shall be 
scourged, and fed on bread and water during the rest of his 
journey. 

Heritors failing in the duty of sending such beggars, are de- 



' Thifl prodanation erroneouttly adoiito the birth of the pMpcr as tin nde fcr fixiB^p 
hit settlemeat. 
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dared liable to a fine of ^20 Scots iaiies quoHeSy for behoof 
of the poor ; and the fencible men fiuling or refusing to conyey 
them, in two merks Scots, to be applied in the same way. These 
fencible men, it is also declared, shall be chosen by turns in 
each parish. 

94i. The expense of removal must of course be borne, in the 
first instance, by the seyeral parishes through which the pauper 
passes, but with relief, it should seem, against the parish of his 
settlement, on the same principle, that it must relieve another 
parish of sums advanced fi)r his support., 

95. No one can be removed from a parish, in which he has 
no settlement, merely on suspicion that he may become chaise- 
able, or even although he do not support himself, so long as he 
does not bcg.^ 

, 96. A practice has of late years become very prevaknt^ of 
< warning away^ (as it is called) p^sons settling in a parish^, 
who, it is supposed, may ultimately require parochial support.. 
This is done with the view of putting the party warned in maia 
fide^ so as to prevent him from acquiring a settlement. . How-* 
ever advantageous it may be to the parish funds to create such, 
a belief, there seems to be no authority for giving to such warn-, 
ing the effect of depriving persons of the privilege which the. 
law has conferred on residence. • 



1 In England, it was ooljr by % late atatvte, (86 Ge& III. c 101,) that peraoos were 
declared not to Im remorabb until ' tbey ihall have beoome chargeable.' 
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97- The nature and amount of the relief to be afforded to 
any indiyidual pauper, lias been committed, in a great measure, 
to the discretion of the heritors and kirk-session. Thej may 
award a certain periodical sum, leaving the pauper to procure 
for hhnself with it the necessaries of life,^ but they are not 
bound to grant an aliment for any fixed and definite fixture 
period;* they may establish the paupers, in poorVfaouses to- 
gether, or separatdy in lodgings with private individuals,' and 
supply them with meat and clothes, or allow them a sum of 
money for that purpose, or, in fact, they may provide for them 
in the maimer which they shall deem most expedient in the 
circumstances of the case. 

They are also empowered to grant the pauper a badge, or 
token, to entitle him to beg within the bounds of the parish ;^ 
but it would seem that it is in the option of the pauper to avail 
himself of this permission, or to insist on support firom the par- 
ochial funds. 

98. Such poor as are able to do some work may be employed 
by the parish, and the proceeds either applied to their indi- 
vidual relief, or added to the general fund at the disposal of 
the heritors and kirk-session ;* and those who retiise to work. 



nft79,c.74.~.]673,c.l8. < Robert, Feb. 5, 1885. (S&li 1X660.) 

' 1579, c 74.—166I, c. 88. * 1W«, c 18. * IftTS^ c 74, 
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to far as tbey are able, or b^ without licence, or beyond the 
bounds of their pariah, are liable to be treated as vagalxNiids.^ 

99. By the act 1617. c. 10,' poor children may be delivered 
bj the magistrates of burghs or the kirk-sessions of the parishes 
vhere they are found, to any of his majes^^s subjects, who shall 
be entitled to their services, and to any gains^ they may make 
by their labour, until thcty attain the age of 30 years. To ao* 
thorise this temporary slavery, the consent of the children them- 
Slaves is necessary, if they be above 14 years old ; and if they 
1^ under thai age, that of their parents, or where these are 
dead or unknown, of the magistrates and kirk-sessions. Ers^ 
klne' %aote8 this act as being still in observance ; but it cer- 
tainly is not now resorted to in practice. Whether, in the present 
day, it would be held to warrant the enforcing of the compulsory 
advice of poor children for the lull period of thirty years, it may 
certainly be considered as in sufficient observance to the effect 
of authorising the heritors and kirk«sessiotts to employ the child 
so some labour* ec bind him to some trade for a reasonable 
period of apprenticesbip> and to withhold parocdiial relief, in the 
event of the pareiito refusing to consent to the child being sor 
dispeeedi of. 

100. When the parish refused to gsaot relief^ as well as when 
the liability to si^port a pauper was disputed- between two par- 
ishes, it waa the practice ht a long period to resort indiscrimin- 
ately to the justices of peace* — ^the sheriff^ — the commissaries^ 
—or the Supreme Court ;^ and these courts were in use, not only 
to determine wluch paxisb was liaUe, and to ordain the heritors 
and knk^essionB' to affiifd relief but adse tofix the quantam* of 
aliment to be given. It may now, however, be considered as Bn- 
aOgi settledy that no inferios judge has any power to determine 
on » dUdm of rdiefkr the first instance, or to review the deeisieic 
of the heritors and* jcirk-session oui^sudi questions :^ nor will 

1 1579, c. 7i^l6Sl, G. 9B. 

> Repeated liy 167^ c. 18> and Frodamatioii, iTlh Angnst, IflSB. 

« 1, 7, 61. • DaniT, Jbne d, l74Si (M^ 1S6S&) 

* Gnaa9t.Mv«h^ 17e7>(tt. 10I7&) HnlloB, DMniMr % ITTOy (M. 10674«) ke^ 

• lB«mdi^lia»fi9|.ig8r»(iL.ia6aB.) ' iraari^Mtll 8^ 19fi7>(M. 1QS71^> 
» Hbmm^ikma, 1741, (M. lOitt) Pa*«% N«^^ SO, 177% (M. 10677<^) CoUbg- 

hiBM^ July SB, 1779, (M. ISUB.) Abbey Parieh of Pdeky, Nov. 29» 1881, (1 a Si 
D. 1770 Hig8iM,Jdiy9,1884L (S S. ft a 299, Note.) 
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the Supreme Court itself entertain such questions, or fix the 
amount of aliment in the first instance. - See tn/ra, 207, et seq. 
' The Court of Session, as the Supreme Civil Court, has the 
power of reviewing the determination of the heritors and kirk- 
sessions on these questions. But the judges will not inter- 
fere with their decision as to the amount of the provision al- 
lowed, unless it be elusory, or totally inadequate.^ See in/ra, 
218, et aeq. 

101. Advocation is the proper form for the purpose of 
bringing a judgment of the kirk-session before the Court of 
Session.^ 

A summary process of aliment is an inept made of compelling 
the parish to grant relief;' an ordinary action, at instance of 
the pauper, would be equally so, the heritors and kirk-session 
being a court or board, and in a totally different situation firom 
a private party liable in aliment. . • . 

102. Both the heritors and the kirk-session must be made 
parties to any process against them. It is not sufficient to call 
the heritors or the kirk-session alone ; but the board, as one 
body, may sue and be sued as a corporate society.^ 

The previous observations apply equally to the case of judg- 
ments of magistrates in royal burghs, as to those of heritoi's and 
kirk-sessions in landward parishes, both possessing the same 
authority within their respective jurisdictions in reference to the 
management of the poor.* 



> Robert, Feb. 6,-1825, (8 8.&D.600.) Id «n mneported ease in 179S, IlobertMn 
ageinst the heritors of Bunde, for the knowledge of which I am indebted tomj fneod^ 
George Smythe, Esq. adrocate, the Court seem to hare entertained an adrocation of a 
judgment of the Sheril^ brought on the sole ground that the iJlowance was inadequate* 
The Sheriff had awarded two shillings a^week to an otd man and his wife. Thcj 
brought an adrocation, in which the Lord Ordinary remitted nmpUeUer ; and although 
on a reclaiming petition Uie Court adhered, it was only in respect of the consult of l^e 
heritors to allow an aliment of three ^ullings per week. The paupers again reclaimed 
and demanded four shillings ; but their petition appears to have been refused. The her- 
itors and kirk-session seem not to have objected to the Sheriff's jurisdiction. 

s Higgins, July 9, 1824, (S S. & D. 239.) » Ibid. Note. . 

« Daliy, Not. 17, 1791, (M. 14/i67.) This case had refemioe to a mortified fond, of 
which the heritors and kirk-session had assumed the management, on the faihire of the 
nominated trustees. The same principle^ however, 'would hold in refireaee to tiw 
ordinary parochial funds. 

^ 1679, c 74._1617, c. IC-ProcIamation, 29th August, 1693^ r 
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• 108. Where a pauper, during a discussion of his claim for 
relief, has been supported by a parish, or by individuals not 
legally bound to maintain him, they are entitled to be reim- 
bursed, by the parish ultimately found liable, of the sums ad* 
Tanced since the date of the application for relief, although that 
application may have been made to the wrong parish.^ 

As to advances by relations prior to any application for re- 
lief, it was in one case found that they must be held to have 
been made ex pietate^ and cannot be claimed from the parish 
of the pauperis settlement ;^ but, in a later case where a bas- 
tard was supported by its mother with the assistance of her 
fUends, aliment was awarded from the birth of the child, al- 
though no application for relief was made to the parish for two 
years thereafter, and although no claim for repetition was made 
on the part of her friends.^ Parishes and individuals having 
maintained paupers whom they were not bound in law to main- 
tain, are entitled to pursue the parish of their settlement, to the 
farther effect of having it declared liable in their future sup- 
port.* 

An action was in one case sustained by a parish in which a 
pauper was resident, against that of his l^al settlement, to have 
the latter declared liable to support him, although no aliment 
had been advanced by the parish pursuing the action, and no 
claim made on it.'^ But, in a later case, the Court found, that 
a parish, against which no claim had been made for the support 
of a bastard child born in the parish, had no title to pursue an 
action against the father, concluding to have him found liable 
in the maintenance of his child ;^ and, on the same principle, it 
would probably now be held, that a parish in such circum- 
stances has no title to pursue an action against the'parish of the 
settlement of a poor person whom they merely suspect to be 
likely to become an object of parochial relief. 

1 Bescobie, Nor. 28, 1801. (M. 106691) Howic^ Jtmrnrf 2b, 1800. - (M. jlpp. 
Poor, 1.) 
' Howie, ttf iwpra. 

• Robett, Feb. 5, 1889. (8 S. Ii D. fiOO.) The loaiidnefi of this dedeios M Um 
poiot referred to seemi liable to question. 

• Howie, ut supra, 

4 Hutton, Dec 6, 1770. (M. 10674) 

• GamJd, FeU 14^ 1817. (F. C.) 
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104. Wbiire « pvwh hm aUmented an individiiJil hmi^ 
9ome pNipvtty of hie own, witlyoiit takiqg ficopi bim a txmwey^ 
sm» thfiteto, they cvnMt after bia death have leeouzie upon U^ 
ptoperty,^ eiy^ in the caae <9f t fatuous person who can grant 
no conveyance.* On the principle which led to this ded»oii» it 
would probably be hM% ibut tbon$^ a pauper succeeded to 
fiinds aftei( having hew for some time support by the pamh, 
be would nofc be liable to a claim at thdr instance for vepedtion 
ef th« sums adtanced ibr his support. 

105. By die 6tb Gep. IV. c 37, it is dedmdbiwful for the 
heritors $iA Idrk-^ession of any parish, to adi^aiw^ to any aimy 
or navy pensioner a weeUy sum net exceeding the rate of bki 
pension, to be repaid out cf the next quarterly or other paymealt 
and to take fax assignment tberei>r;' in virtue of whiith they 
may obtain payment of the pemion wheui i| M^ dut, U bsmg 
provided, however,, that no such assignment shall entitle the 
heritnrs and knk-session. ta reei^ve wy pejrmwtif drnpeoiaoneK: 
shall die before the time vhen it wioidii have beeonie payable t» 
him. The payments so drawn by the heritors and kirk-sesaioifr 
4re to be applied to. tb^. reimbursement,^ and the residue to be 
accounted for by them to the pensbner; snd if any disputes 
ijball arise as to this accounting, it is. declared that they shaH be 
determined summarily by 4 justice of the peace, whose decisioD 
fMl be final and condosive. 

It is further provided, by the smne statmte, that if any pen- 
sioner diall lenvQ his ynk and fiimily chaigf»ble to a parish, it 
shall be lawful' 4bc any t^o justices, by order nnder iheir band, 
19 direct payment of the allowance next fiilling due to be 
made to the heritors and kirk-session, who shall be entitled to 
receive the same, on proef that the pensioner was alive when. 
i| became due ; tad the aBpwtaces eo received, the heritors and 
kirk-session shall apply to. thp indemnity ot the parish, pajriiig 
the surplus, if any, to the pensioner. 

106. In a case where, on grounds of public police, the pro- 
curator-fiscal of the Sheriff Court had taken up and su]|^Tted 
an idiot in a hmatic asylum, he was found entided to< be* leim- 



iM<Lm1iIm,Ju.95,18S8. (6&&ll.44a.) > Ifaid. 

' Tht preMriM flbm oTsoch annaignment wfll be found in tbe Appendit, No. IX. 
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boxaed by tbe parish where the idiot was apptehmded, though 
it was not that of his settlement, and although no previous ap- 
plication had been made. ^ It was dedaved, however, that the 
parish might pkce the idiot where he could be supported at 
least expense^ provided the procurator-fiscal was satbfied of the 
security of the custody. 

1 Soott, N^. 13^ 1616. (F. C) 
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CHAPTER V. 

OF THE FUNDS FOR SUPPLYIK6 RELIEF. 

The funds out of which the poor are to be supported, may be 
divided into two classes : — 1. Those arising from yoluntaiy con- 
tributions, mortifications, mortdoth dues, and such like sources, 
—and, 2. Those levied by assessment. 



SECTION I. 

Of Vduntary ContribtiHon^j Mortifications, Sfc. 

107* Iv the greater number of parishes in Scotland, the 
principal fund for the support of the poor consists soldy in the 
contributions made at parish churches. 

The collections received at dissenting meeting-houses do 
not form part of the poor^s funds, but are at the sole disposal of 
the congregation by whom they are supplied.^ 

It would rather seem, however, that contributions collected 
at chapels of ease, ought to be thrown into the general paro- 
chial fund, although, perhaps, the heritors and kirk-session may 
leave the distribution of such sums to the minister and elders 
of the chapel. 

108. The proclamation, 29th August, 1693, ordains that 
one-half only of the sums collected at parish churches, and of 
the dues received by the kirk-session, shall be paid over by tbem 
into the general fund for the support of the poor. 

1 HUl, June 19, 1789. (M.801L) 
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No directions, however, are pven u to objects to which the 
remaining half, left at the dtsppsal of the kirk-sewion alone, is 
to be applied. In general practice, the purpose to which this 
fund has been applied, is to grant temporary relief out of it, in 
cases of sudden distress, and during the period which must elapse 
before admission to the permanent roll of poor ; and]such ap» 
pears to be the ti;ue object of leavbg it at the immediate dis- 
posal of the kirk-session, who must, however, account for their 
management of it; and any single heritor is entitled to call 
them to account.^ 

It has also been thought, that the expense of communion 
forms, tables,' and doths, preaching tents, beadle^and session- 
clerk salaries, and other such matters, was intended to be de- 
"firayed out of this half of the collections. . In the only case which 
has occurred relative to these matters, a distinction was made 
between some of the articles above mentioned.' This was in an 
action at the instance.of an heritor against the kirk-session, to 
compel them to account for their management of the poor^s 
funds. Among the articles for which the kirk-session took cre< 
dit, were, 1. A new tent for field-preachings, and repairing the 
same, 2. Communion forms, tables, and table-cloths. 3. Rent 
for a preaching-field. 4. Constables to keep the peace at a sa- 
crament. 5. Damage done to an heritor^s dyke adjacent to the 
preaching.field on the same occasion. 6. Fees to the presbytery 
clerk ; and, J. Session-derk'^s salary. 

Of these the Court sustuned, as proper charges against the 
funds, those for the field-tent and the session-clerFs salary, and 
repelled all the others. 

The report does not state on what principle the charge for 
the tent was sustained, while that for communion forms, tables, 
and cloths was repelled ; but it may perhaps have arisen from 
this, that by the act 1617» c. 6, the parishioners are ordained to 
tax themselves for providing basins for the administration of 
baptism, and cups, tables, and table-cloths, for the communion, 
while, so far as I am aware, there is no provision anywhere foe 
furnishing a preaching tent 

109- The dues received for the use of hearses and mortcloths, 

s Hanulton, Not. 33, 1753. (M. 10570.) ' Ibid. 



SfiS POOB. CHAP. V. § 1. 

Ibrtn pitft of the poor's ftand The kiA-eession mxf tcqumj by 
immemorial usage, the ezclusiTe privilege of letting hearses and 
mortcloths out to hire.' Private societieb, however, may obtain 
a joint right to this pHvilq;e, by prescriptive pbiBessidn.* 

Duel for ringing bells and burying in chtmdies do ntft bdong 
to thb ipooi^ 

' kt hta bteB Ibood^ tBk^ #kett the iHMTidneBt is not ada^^ 
tered, the tatns allotted for providing cotnfaiuniote eleinents^ 
which have not h^n paid t6 the minister, ftiust be thrown into 
the 1)00^8 fiind ;^ but, if paid, an action of repetitioii will not 
He.^ See infru^ Sacramento, &c. 7- 

Kirk-sessions are not ehdtled to ekaiti dute fiur behodf of the 
poor, on proclamation of banns of nlarriagc^.^ 

110. By net of Pftrliaifient 1621, c. 14, it is dedaied, that if 
any sums df inoney, above 100 merks, sh All be won, idthin any 
24 hbuM^ At cards or dice, Or by WAgerft at hcnrse racei, the sur- 
plus (above the 100 merk^) bhAll telong to the po<^ 6f the pa- 
rish wherte < such wmliihg fell dul.^ Pdwer is given by the act 
to magistrates of burghs, flheriffir, and justices of peace in the 
country, to ' pilrsue And conveen^ all persons winning such 
sums ; and if, on infbrtiiiltiod given them, they refuse to do so, 
they Ate declared liable tb a penalty of double the winning, re- 
odvorAble by Action at instance of th^ ilifbrmer, one-half to be 
givi^n to the poor, and th^ other to the informer. 

ThiB act is still in force, and has been held to extend to all 
gatid debtft.^ In thd cAse of a horsfe nMie, tiie parish where the 
Irager wAs laid, and thfe rAc6 begun, was held to be diat where 
the winning feU out, and entitled to the m<mty, although it was 
determined in another pArish.® 

1 Tnmlnll, Aogoft 10, 17fi6» (M. SSIS,) and Kflwiniiiaig^ 1718^ dtod tiMn^ 

t Diimfriee, Febnitty 18, 1788. (M. 8018.) 

s MontroM, July 2, 1730. (M. 7915.) 

« ffirnie, Nov. ^, l^a (M. 8468.) Iferiton of Abdie, July 91, 1711 (M. 2480.) 

A Hty, Jaly 14, ITSa (M.84^) 

< Beveridge, June 86, 1765* (M. 8014) A minister baTiog rec^Ted snch feet dur- 
ing a Yacancy in the ofiice of leesionHilerk, an action ibr repetitioo of them ibr behoof 
of the poor, (the amount being nnder L.5,) waa held eompetent in the Jaetice.o£>Peaoe 
Small-Debt Court Hamiltoo «. Scott, Dee. 5, ITS^. (Bl 788a) 

V Stiaiton, July 19, 18B8. (M. 9A06.) Park, Nov. 18, 1088. (M. SI6a) Max- 
well, July 14, 1774. (M«9fia2.) Domftiea, Jone 15, 1776. (M* 10580.) 

• DumlKe^ Febniaiy 18, 1788. (M.8018.) 
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The heritors and kirk-sciwon, or their treasurer or collector, 
are entitled to sue for such suins.^ 

Although the sum he contained in a bond, it ib competent to 
lead evidence to show that it was granted for a game debt.* 

The act cannot be evaded by paying the debt, and receivii^ 
the amount back as in loan, fi>r which a bond is given.' 

111. A vatiet]^ of fines impeded by special statutes for oflfenoes 
against the peace, &c are declared to belong in whole, or in 
part, to the poor ; as the penalties for resetting vagabonds, by 
1579» c. ^4^; fftring alms to b^gars not in their own parish; 
the several penalties on parishes for nq^lecdng to obey the laws 
for the support of the poor, and on inhatntants for refiimng to 
pay their quota, by proclamation, 11th August, 16B2 ; for pro* 
fanation of the Sabbath-day, by 157% o- 7^ « ^^ irregular and 
clandestine marriages, by 1661, c 34-^1698, c. 6;^ acting 
plays without licence, by 10 Geo. II. c. 28 ; and several others, 

113. It has been determined that the poor Jiave no right to 
glean.' 

113. Considerable funds have been mortified for the support 
of the pOor in mtey parishes. 

When mortifications are made for behoof of the poor general- 
ly, and the management is not intrusted to particuhir individuals, 
or when it is given to ^ the patrons or overseers^ of the poor, 
they fall under the admimstration of the heritors and kirk-ses- 
sion, in the same way as the ordinary funds for support of the 
poor J each member of the meeting having a vote ; and this who* 
ther the benefit of the fund extend to the whole parish, or only 
to a particulaar district of it* 

iRaMfty^F^bniwydflTll' (M. lOSftl.) 

*Siraitoo» July 19» 1688. (M. 959S.) Bama$j, vi npnu 

' Straiton, ut aitprtu 

^ Thoil^ the whole ef the fine for <^dedtine marriagei helongt fo the {xxyr^ Urk- 
•essioDs have aa title to pomie fiv the tn/UettWy altfaoogfa, wheB.nffiotedhj a Jndlge they 
are entitled to reeoTer ; — Kirk^lesiion of Dundee v. Hackney, Nor. 14^ 1761. (M. 2263.) 
The procoratoi^cal, who is the proper proeecntor for oonvictionay is albwed }aafiiU 
expenses, to eoooorage prosecation. Proeorator-fiBcal of Annandale^ Dec. 7» 170A. 
(11 8861.) 

^ Wilson, 1771. (M<Lanxin,744.) 

• Hombie, Febmary 16, 1761. (M. 1066&) Earlof G«Uoway,lic Februai722, 1810. 
(F.C) Cardrosi, 1789, there dted: a fiill accmnt of this case will be found in the 
papers of that of the Earl of Galloway, && 
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• The mode of Toting, howerer, under mioh mortifications, may 
be 80 affected by usage, as that the kirk-session shall have oviy 
a single voiced 

Those persons, and those only, who are entitled to relief out 
of the ordinary parochial funds, can daim the benefit of morti- 
fications for behoof of the poor generally. 
i 114. By the act 1633» c. 6, it is declared unlawful to ' alter, 
*' change, or invert^ any mortifications for support of schools and 
hospitals, or pious purposes, ^ to any other use than that spect- 
^ fie use whereunto they are destinate by the disponer himself.^ 

• It has been found, that turning a mortification for supporting 
a woollen manufiM^ry for the employment of idle boys into a 
Imen manufactory, but still for the same purpose, was not an 
inversion of the use of itt 

. The managers of a mortification may set tacks, or fini out 
mortified lands, when for the advantage of the fund.^ 
' It has also b^n found, that they are entitled to sell the su- 
periority of mortified lands for a fan: price ;^ but they have no 
power gratuitously to alienate such superiority.^ 

Where land had been left for the support of a definite num- 
ber of persons, it was found, that, on the rents increasing be- 
yond what was necessary for this purpose, the surplus accrued 
to the heirs of the donor.® 

115. In the event of the managers of mortifications misap- 
plying the fund, the act 1633, c. 6, gives right of action for call- 
ing them to account, and compelling thiem to apply the fund Uf 
the right use, to ' the kirkes, schools, and others,^ for whose be- 
hoof they were made, or to ^ the bishc^ and ordinaries within 

• the dioceses where the said kirkes, schools, &c. lye.^ The 
power conferred on these ecclesiastical authorities, is now held 
to be vested in the presbyteries, who have been found entitled 
to pursue an action for recovery of property mortified to the use 
of the poor, when the kirk-session refused to do so, and even to' 



&cJime9,lS14. (F. C) 
< Edinburgli, Not. 82, 1608. (M. 9107-0.) 'Ibid. 

* Mooi«'« Tnistees, June 2«, 1814. (F. C.) 
^ Christie, ftc Jalj 6, 1774. (M. S766.) 
« Hospital of PerUi, May SO, 179ft. (M.6768.) 
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use the name of the kirk-semon for that purpoM.^ — ^Aetbn 
for maladministnition against the managers of George Heriot^a 
hospital, faistitated for the educiition of < poor fatherless 

* boys, the sons of freemen and burgesses of the city of Edin-^ 
^ burgh/ was sustained at the instance of the Merchants^ Com-» 
]Mmy, and incorporations of the city.' 

In like manner, a omilar action was sustained at the instance 
of certain guild-biethren and burgesses of Stirling against the 
magistrates, as managers of an hospital for the support of twelve 
decayed * guild-brethren.*' In the same case, the Court also 
sustained the title of an heir of the donor to pursue such an ac- 
tion, and in general it may be laid down in the words of a 
learned judge, in a case quoted below, < that persons managii^ 
' such funds are ^accountable to every one having a proper in-^ 

* terest in the charity/ 

Where the managers of an hospital or mortified fund change^ 
as where it is intrusted to the magistrates of a burgb, any set 
of administtators may call their predecessors to account for their 
management.^ 

And any individual manager may call Ms brethren to account 
for acts of malversation.* 

Persons entitled to benefit cmder a deed of mortification, have 
also a right to pursue an action fi>r enforcing their claims.^ Thid 



^ MigittratM of PeHh v. Black, lee. Mvcfa (^ 1790, in HooMof Lords, {t Gimifpe 
■•d Stowvt, 9fk) In the nme caaa it ww found, thnt the light to raoofer soch pro-* 
party waa not lost hj tha ncgativa pKacriplioD, the party usorping it not having pos- 
■aaaad on infaftmant. 

• Macdittita* Companf and ftides of Sdfaibaigh, Aogitst 9, VM, (11 fl750.) 
^Chriatie, Jnlyfl^l774> (M. A7M.) Thairtitfeto parsoe wm i^jain matunedia 

the ■nbtaqoant ttm of Boar, &c. Dec 6, 1825, (4 S. & D. 276,} where it was olMerYed 
from tiia haneh : — '* The real bterot under the trust is Tested in the Gufldry alonc^ 
and any one iaditidval guM-hrother libelling a proper mmmona of mismanagaineDt, 
hai^ withoot aothority oftfaacor pm a li on, nffieiMit title to oMke the patrooi account for 
thair adminastntion ; and it is of great importance that it should be known tbroogfaout 
tta eonntry, that peiaons ■***»*g?«g sndi fundi are aecoontable to erary one haTing a 
tnptf iatereat in dke charity.^' 
« Bf^iatiatM of Bdinbugb, Nor. 39, 160& (119107.) 

• M'Anahmd, Janony 16» 179S. (M.20la) 
•Mer^aDta'QmpanyaiidTradevofEdiidnii^, Aagait9,l?6ft. (M. A7M.> 



¥00B. CSAP. V. § 1. 

was alao allowad ui sefiereiioe to the chanUble fund of aa laonr- 
pontion.^ 

116L By act8 14679 c. 69) and 1466, c lO, power is gives 
to the chancellor, or his deputies, with the oidinaiy of the 
diocese, to inspect the infeftments and fonndatioBs of hoqiitalsi 
and cause them to be emjdoyed in terms thereof; and when 
ihese are lost, to be applied to the support of <puie and nuaer- 
^ sbil persooes.^ 

This power is rwiewed by several subsequent statutas, and 
IS also conferred on the King, or visitors to be appointed by him.' 

117* The jurisdiction of the Court of Session extends over 
hospitals and mcurtifications, so as to wtide them to control the 
management of the administrators.^ 

In the event of a fiulure of the administrators in whom the 
management of a mortification for a definite purpose is vested. 
It has been found that the Court of Session may supply the de- 
ficiency by a new nominalion. Thus, in a case where a morti* 
fication for the endowment of parochial schools, was vested in 
five trustees, and their successors in their estates, the migor pari 
of whom were declared to be a quorum ; three of those named 
having refused to accept, the Court, in a question with the 
heir of the donor, found, * that the mortification does not fidl nor 

< become void, throi]^h the fiulure or repudiatiim of the majority 
* of the trustees, and that although there should be only one o£ 
f then surviving, and not renouncing, he may accept, and is 

< entitled to act ; and f ortfaw, that the said moitifieation doea 

< not fall, even by the failure and renunciation of the whole tms- 

< tees, but that, in that case, it is competent to this Court to 

< nominate and appoint such person or persons as they shotdd 
' think fit, for carrying the said deed into execution^ 

When, however, the fund was for the benefit of the donor'^s 
descendants only, and the trustees had a discvetioBafy power as 

1 FMenoo, Fdw 10, 1808. (M. App. Aliment, 6.) The qhisn oC the purawm here 
were, howerer, ivpdled. 
s 1640, c. 101^1578, c. 68^1696, c. 99.«-16S8, c, tl. 
' MMbanto' Cooipnor nd Tndci of Edinbnr^ nl m^pm. Ip the mtwbI other 

quoted abore^ tiie jurisdiction of the Court of Senion WM'not dispntrd. 
« CempbtU/june Se, 17fiS. (M. 744a) 
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40 dw canying the trust into ctacntioB, the Court refused to 
mxpfiy a total fiulure of the persoiM nominated, and found that 
the dimataon had lapsed.^ 

118. IncorpoFations have geoeraUy a fund^ raised by the eon* 
tribalkma of the members, tn die support of their poor. In 
the management of this fand» they are subject to the eontrol 
of the Court of Session,* ivte ivSl not^ however, interfere with 
tlmhr detanBBation as to dslms for relief/ unless where these 
«M fined by geMiri regulatmns of the mcorporation/ ItwouM 
also aeem, that incerporackme mee not subject to the control of 
any inftrior jodKoatuve, exoq>t tn Am hMt case^ where^ from the 
ensteatice of such legulsitions, members entering the incorpora- 
tion may be held to have acquired, by oontraict, a dabn to the 
fixed rate of relief ' 

Any member of the incorporation has a title to pursue actions 
against the incorporation for malyersation of the fund ;* and 
any of the persons for whose behoof the fund was created, 
may carry on an action finr the establishment of his claims.^ 

119. Benefit or friendly societieft afibrd means of providing 
for poverty, by a system of mutual assurance. They were 
till lately regulated by the statutes mt Geo. III. 33, c. 54 :-— 
35, c. Ill J— 43, c* 111 t— 49, c 126 :— 67, c. 39, and 69, c. 
128.^ But these statutes are now cohsofidated and amended, by 
a recent enactment, 10. Geo. IV. cap. 56, passed 19th June, 
1829, whidi introduces many useful regulafions, and provides 
that the rules of every society shall be certified by an advocate- 



> tKdc Jan. t2, 17to^ (Bl 7446.) > M*A«8land, Jan. 16, I79S. (M. 20100 

BPitankm,F€bb 10,1801 (M. A^ ABduot, 6.) 

« Seotlttid, AIL at, MM. (4&ft]X40l».) » Ibid. 

« M'Anakod, Jan. 16, 1798. (M. SOia) 

7 PMtfioa, Feb. 10,1808. (M. App. AfiiiieDt,6.) 

* An aJmittWa report da Ibe mil))eet dt UWm sogMh, baa ban publiab^ by Oa 
gQUaaa Sodaty of floe<awt, UdMOmiLpnA ^t^^'vAmatam^mimattytUMt 
which migbt be of great importaiica aad BtiUty in tbe aatdhKahmimt of llieae eaoceUeat 
lartitaEtiona. Very raluable tables &c have alaolieeii lately publkbed by order of tbe 
Hooae oT eommoAB, and the ScfaooTof aWb* Friendly Society of^diubnr^ bare htaly 
drnM «|i « ajirtMi oT rdaa witb Mch oarev aad bfeiTo lalcalstied tbe tritlea ^ 
and ammitiea on tbe moat approTed principlea, from whicb sodetiea poaaeaaed of 
fewer adTantagea in their formation may derrie macb informatioD, and may acoommo- 
dMs tbo taMn to tbdr diooustiiioea by preaorriag tb* giten proportiona. 
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dejpate, before' being oonfinned by the jnsdoes, and thftt the 
tables of payment are not to be. so oonfinned unless the justioes 
are satisfied of their safety. This statute further enacts, that 
the funds not required for the inunediate expenditure (^ the 
society shall be laid out on heritable secoiitiesy or iuTetted in 
the public funds, sayings^ banks, goyemment securities, or in 
any of the chartered banks of Scotland, or in the Commercial 
Bank, << and not otherwise,'^ Certain facilities are given to such 
sodeties in depositing their funds in the Bank of England, and 
* every receipt, bond, or other instrument, w document granted 
ftr behoof of such society, is exempted from stamp-duty. 
J^riendly societies which do not conform to this last statute, 
within three years from . 19th Juqe, 182% lose all the pri- 
vileges to which they were entitled by the former enactments, 
which are then superseded. 



' SKCTIOK 2. 

Of A8se99meni. 

120. By the act 1579, c. 7^9 power is given to the magisitrates 
in burghs, and justices constituted by the king'^s commission 
in landward parishes, ^ by the gude discretions of the saidis pio- 
' vests, &c. and sik as they shall call to them to that efiec^ 
' to taxe and stent the hail inhabitants within the parochin, ac- 
' cording to the estimation of their substance, without excep- 
' tion of persones, to sik weekly chaige and contribution as 
' sail be thocht expedient and su^dent to susteine the saidis 

* pure people.'* 

The proclamation, 11th August, 1692, i^uires the heritors 
and kirk-session of every parish to 'make lists of all the poor 
' within dieir parocb, and to cast up quota of what may en- 
' tertain them according to their respective need, and to cast 
< the said quota, the one-half upon the heritors, and the other 

• half upon the householders of the parish.' The heritors of 
vacant parishes were, in the same manner, required to impose 
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M flcmin iepts, by die prodaiMtkm, 11th August,* 1093, which 
also oommanded the magistiates of loyal bui^hB * to stent them- 
' selves conform to such order and custom used and wont, in 
' laying on stents, annuities^ or other paUic burdens, as may 
^ be most e&ctual to reach all the inludbitants.' 



WHO HAT IMPOSE ASSBSSMBNTS. 

121. The power of imposmg, apportiouing, and 
aessments, belongs solely to the magistrates in burghs, and, in 
parishes to landward, to the heritors and kirk-sessions, who were 
substituted in the place of the justices nominated by the king's 
commission, on whom this power was originally conferred.^ 

If landward parishes be vacant, the heritors alone may exer- 
cise this power.' 

The magistrates, and the heritors and kirk-sessions, are en-^ 
titled to call to their assistance, in imposing the assessment, such 
of the inhabitants as they may consider best qualified for that' 
duty. 

123. Burghs of barony and regality fall under the class of 
landward parishes, royal burghs alone being comprehended 'un- 
der the other class.' 

123. Any regular meeting of the board of heritors and kirk-^ 
sesrion may impose an assessment, though no heritor be present, 
though the minister be absent, or though heritors only be pre- 
sent. (See infraf 179.) 

When a part of a parish is disjoined or annexed quoad saera' 
merely, an assessment can only be imposed by the heritors 
and kirk-session of the parish to which this portion is attached! 
quoad efet/ia, and for the support of the poor of that parish 
only.* 

> 1579, c. 74.^-IMe, 0. 149.— 1997, c. 972.^1809. c 19. 
, » Prodamatioo, S9th AngOBt* 1093., 

s So it wu held in the caM ofGaauBell, 1823, where the point was dieciiMed oo me- 
moriab, as to the parish of Gremock, which contams two hnrg^hs of haronj. A report 
of thb ease, whidi was aettlsd bjr conpronise hefera all the points which oooom^ in it 
were detannined, will he ibuid in the Appendix, No. X. 

« QMidlt N«f. 29, 181S» (net nportod.) Thomo^ Krr. 17» 1896. (P. CO < 
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ABBSMM BNt VS LAMDWAft|» VAEISHU. 

1. 0« Heritora. 

124. Under the ad 1679» erexy inhrintant of a pariah is 
liable in a shaie of aaseaaiiieiit piopoitianate to die amount of 
his property of every description; but the proclamation 11th 
August lOdSi adopting so fiur the rule estaUisbed by the act 
1663, c. 16, in rq^ard to assessments for the employment of 
yagabonda, dividea the assessment in landwanl parishea into 
two parts^ h^ii^ «ne4aalf on the heritors, and the odier on the 
heasehoMera. It does not sefnke that the heritnrs, isi eider ta 
be sttbjeet to asseooment, should also be inhalwtanta; and it ia 
quite aetded in praetieey that heritors are liable in an bbscsb 
moit fiar the sopport of the poor of the parish irheie thev pro- 
perty lies, although not inhabitants of the parish, and that thqr 
aie not liable-in respect of such property isi any odier pariah. 

By the act 1663, c 16, it is declared, in reference to aasesap 
m^its for the empliqrment of vagabonds, that wadaettera and 
liferenters shall be liable as heritors during their possession; 
and although that act does not apply to the ordinary poor, and 
is in deaiietude, (see wpro, 10,) yet the rule has now become 
fixed by practice. Such persons are also liaUe in aaBcssment, 
tfaaugh not inhabitants of die parish^ 

It has never been derided whether superiors are liable to be 
assessed as heritoss on dieirfeu duties for support of die poor. 
They have been held not liable in any share of die expense of 
erecting a ehurdi et manse. — See Churches, 8. 

126y Assessments may be imposed in respect of all haded 
property in Scotlanc^ with only two exceptions, 

(1,) Ki^g^s property is not liable to this burden. This rule 
does not hdd, however, where it is the subject of a beneBdary 
possession by any of the lieges. Thus the heritable keeper of 
the Eing*8 Park of Holyrood-House, has always paid poor^s 
rates to the parish of Canongate. And when, on one occasion, 
he disputed bis liability, the Lord Ordinary decerned agwist 
hi|B» and he aequiesced in \m lANrdship's judgment^ 

» CiBMipto^. UtJI MiiiilM^iB, IS161 Tht CoortnaelMiidt 41m MUM pristtplB, 
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Nor does the nde obtain, in reference to property Mjuired 
by the crown from a subject, whether previously to the acquis 
ahion it had actually been subjected to the payment of poor^s 
rate or not Such property continues liaUe in its rateable pro- 
portion of assessment, though used for public purposes.^ 

In estimating the value of such property, so as to determine 
the proportion of rate to be laid on it, buildings or amelior- 
ations made for the public service cannot be taken into view ;' 
nor can its value be taken as if it had been built upon for dweU- 
ing-houses, as may have happened with the property in its im- 
mediate neighbourhood. Neither, 6n the other hand, is it to be 
assessed on its value merely as at the date of itis acquisition by 
the crown ; but a fair estimate must be made of Uie value of 
the ground occupied, corresponding to that of land in the im- 
mediate vicinity, as at the date of the assessment.' 

126. (2.) The other exception firom the universal liability of 
landed property to assessment for poor^s rate, is in regard to 
the manse and glebe of the clergyman ;^ and it would seem, on 
the same pnnciple, in r^ard also to the church and churchyard 
—the parochial school-house — poorVhouses, and mortifications 
not beneficially occupied by others, but only by the poor. 

In England no rate can be imposed on dissenting meeting- 
houses, unless where a rent is raised by letting the pews. But 
that proceeds on the rule of the English law, that no rate is 
leviable on proprietors merely, but only on occupiers enjoying 
a beneficiary occupation. It seems doubtful how finr the same 
would hold in Scotland, where proprietors are directly liable, 
not in respect of their occupancy merely, but of their property. 
So far as they are a source of profit to the proprietors, they 



in ra&ranoe to tn asMSsment for bnUding a mansey Ross «b Lord HaddingtcHi, Jons % 
182i. (3&&D.115.) This is abo the law of Englmd. Rex 0. Hnzdis, S T. R. 

W- 

1 JUibogr, Not. 21, 1815. (P. C.) OiBcera of Ordnaiioey Jone 14^ 182ft, (4 S. & D. 
89«) A ■milar jadgment was giTen, in reference to the land^tai and othsr puMic bnr» 
dev, in Bmoe^ Nov. 88, 1810. (P. G.) 

sihid. 

s Offioen of Ordnance, PeU 14, 1888* (7 S. k D. 416 ) 

* CaigiU, PeU 29, 1818. (F. C) 
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▼ould {>robably he held UaUe ia a jsb^re pf the assefiuaent with 
ufly as in England. 

127. No dispute appears ever to have arisen as to the lia- 
bility of any other real property, with* the exception of a single 
case relative to mills, coal-works, and salt-works, which wei^ 
found equally subject to this burde^ with all other real pro- 
perty.^ 

128. In apportioning the half of the assessment leviable from 
the heritors^ on the several individuals liable therein* ia propor* 
tion to their several properties, the heritors and kirk-^iession may, 
at their discretion, adopt either the real pr the valued rent of 
the property as the rule of apportipnm^it.' The former is the 
rule generally adopted, and it is undoubtedly the most equita- 
ble. Whichever be taken, however, it must be applied equally, 
to all the heritors of the parish.' 

It is customary when the real rent is taken as the rule for 
apportioning the assessment, to allow proprietors of houses a 
deduction of ^certain per-centage for repairs. In one case 
^here the assessmeiiit was s^tnctioned by the Court, a deductioii 
of one-fourth of the rent was allowed ;^ no objection, however, 
was uVen to this deduction, which certainly seepis to be a very 
large allpwance for repairs. 

129. In a cafe where the heritors and kirkr^session had ex* 
empted entirely from assessment the proprietors of houses of • 
less than £Q of yearly rent, it wa^ found by the ]l«ord Ordinary 
that this e^^emption did not warrimt the interference of the 
Court, at least in the form of a suspension, at the instance of 
an individual heritor. His ]liordship^s judgment was not ex- 
pressly adhered to, the case having beeu settled by the acquiea* 
cence of the party objecting, but the Court did not express 
a different opinion/ Thb, however, does not go to establish a 
right of exemption on ^uph proprietors, but only the power of 
the heritors and kirk-session to grant it when they see cause. 



> Invereik, Biay 28, 1794. (M. 105S5.) * Soott, Ju. 19, 1778. (M. 10a77.) 

3 CorgiU, P«b. S9, 1816. (F. C.) « Scott, »l n^rtu 

* Gammell r. Assessors oC Greenock^ 4832| App^ No* X* 
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2. On Inhabitants or Householders. 

130. By the act 1579, c. 74, the ' haill inhabitants' of every 
parish, ^without exception of persones,' were made liable in as- 
sessment for the poor. The proclamation, 11th August 1692, 
which, as already mentioned, divides the assessment in landward 
parishes into two parts, and lays one-half on the heritors, uses 
merely the term ^ householders' in regard to the class on whom 
it imposes the other half. This provision of the proclamation 
has evidently reference to the rule adopted in the act 1663, c' 
16, as to the assessment for the employment of vagabonds ; and 
that statute, in one part of it, lays this half on the ' tenants 
* and possessors.' In another part of the same statute, however, 
the persons made liable in this half of the assessment are de- 
dared to be ^ the possessors and inhabitants dwelling upon the 
^ ground of each heritor respective ;' and, besides, the procla- 
mation can scarcely be understood to have repealed the prior 
act of Parliament 1579, to the effect of exemptmg any persons' 
or property formerly liable under that statute ; and as that act 
expressly declares, that the assessment shall be imposed on ^ the 
< haiil inhabitants within the parochin, according to the estima- 
^ tion of their substance, without exception of persons,' it would 
rather appear, that an ^ inhabitant' of a landward parish, pos- 
sessed of personal estate, is liable in his proportion of assess- 
ment, although he may not be, strictly speaking, a ^ householder' 
in terms of the proclamations, or a ^ tenant or possessor' under 
one of the clauses of the act 1663. 

131. The only decision in regard to the question, Who are to ; 
be considered inhabitants in reference to an assessment for the 
poor, — ^was that pronounced in a late case^ regarding burghs, ^ 
where it was found, that a burgess, having a place of business 
within the burgh, where he attended daily for the greater part 
of the year, but having his residence with his family in an ad- 
joining landward parish, was to be considered as an inhabitant 
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of the burgh to the eiFeet of subjecting him in assessment. It 
does not, however, follow as a necessary consequence from this 
decision, that a person having a place of business, which he in 
like manner attends, in a landward parish, but having his resi- 
dence elsewhere^ would be considered as an inhabitant of the 
landward parish ; for the judgment alluded to proceeded, in a 
great measure, on the terms of the prodamadon 29th August, 
1693, which is applicable to royal buighs only, and empowers 
the magistrates, * to stent themselves conform to such order and 

* custom used and wonted in laying on stents, annuities, and 
< other public burdens in the respective burgh, as may be moat 
^ effectual to reach all the inhabitants.'* Under this authority it 
was considered, that the party in the case referred to was liable 
in assessment for the poor, as he was confessedly liable in the 
payment of stent, and as persons in his situation had been long 
in use, by the custom of the burgh, to 'be assessed for the poor. 
It is no doubt true, that a great deal of the general argument 
resorted to in this case, in regard to the meaning of the term 

* inhabitant,^ would apply equally to the case of landward p». 
rishes as to that of burghs ; but the decision cannot be consider- 
ed as absolutely settling the meamng of the term ^ inhabitant^ 
in landward parishes ; and it can scarcely be said, that a person, 
having merely a place of business in a parish, can be held to be 
a * householder' under the proclamation 11th August, 1692. In 
England, where questions have occurred as to the meaning of 
the term ^ householder,^ under the 43d of Elizabeth, regarding 
the poor, it'appears to be held, that the possession of a dwelling- 
house is necessary to constitute a householder ; but although 
the party do not personally dwell in the house, if he pay ^e 
taxes, 8cc. and if it be occupied by a clerk, servant, or the like, 
rent-free, and if he attend there daily for the purposes of busi- 
ness, he will be deemed a resident householder under the sta- 
tute ; and even if the house thus occupied be possessed by the 
partners of a firm, who attend in like manner for purposes of 
business, they will all be held to have the character of house- 
holders.^ 

> Rex 9. Po^iider, 1 B. U C«Q7a 



CHAP. V. § 3. POQA. 235 

133. The act l€63y c* 16, Uys <m the ^ tenftnto md potses- 
^ aon^ one-half of the assessment thereby authoriaed fx the em- 
ployment of yagabonds. But it has not been decided whether 
it would be competent to assess, for the support of the ordinary 
poor, a tenant not being also a householder or inhabitant of the 
parish, who neither comes within the words of the proclamation 
1692, nor of the act 1579. 

133. The proclamation, 11th August, 1692, prescribes no 
rule for apportioning the assessment on the dass of household- 
ers or inhabitants ; and it has been matter of dispute, whether 
they are liable to be assessed in respect of their means and sub- 
stance, or whether they can only be made liable in respect of 
the heritable jHPoperty occupied by them within the parish, and 
for the corresponding half of the assessment imposed on the re- 
spective proprietors of the property they thus occupy. On the 
one hand it is contended, that, by the proclamation, it was 
meant to adopt exactly, or to revive, in reference to the ordinary 
poor, the plan of assessment authorised for the employment of 
vagabonds by the act 1663, c. 16. And it is said to be clear, 
from the terms of that statute, that a certain proportion of the 
assessment was to be laid on each property, the one-half of it to 
be paid by the heritor, and the other half by the tenants and 
possessors dwelling on his lands ; thus, in fact, just giving each 
heritor relief from his own tenants of one-half the share of as- 
aesssment coneqponding to the real or valued rent of his pro- 
perty ; and that it was onlywh^ the tenants and possessors on 
each particular estate came to apporticm their half of the share 
leviable in respect of that estate among themselves, that the 
meana and substance o£ each were to be taken into view. From 
this the conclusion is drawn, that no person can be assessed 
among die dass of householders or inhabitants, but the occu^ 
piers of heritable property ; and that, in apportioning the as- 
sessment on such occupiers, nothing fiirther can be laid on them 
than the half corresponding to what has been imposed on the 
heritor, according to the real or valued rent of the land ; and if 
there are more tenants than one on an estate, that this half must be 
apportioned among tbem according to their means and substance^ 
wUcb, it is maintained, has been determined by usage to be thu; 
profits of their respeodve farniB, to be judged of by the rent 
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On the other hand, it is argued, that the prodatnadon 1698» 
although it has borrowed from the act 1663, the rule of divid- 
ing the assessment for the ordinary poor into two parts, has not 
adopted to its full extent the exact plan of assessment contained 
in that statute ; but, on the contrary, has only declared, in ge- 
neral terms, that the one-half of the assessment shall be laid 
^ upon the heritors, and the other half upon the householders of 

* the parish,^ instead of following the phraseology of the act 1663^ 
which appoints the one-half of the money for the employment 
of vagabonds, * to be paid by the heritors of the several paroches* 

* reapeetivey and the other half thereof to be paid by the pos- 
' sessors and inhabitants dwelling on the ground of each heritor 

* respectwe;'* or (as it is expressed in another part of the sta- 
tute, where the assessment is authorized to be levied,) ' the one- 
^ half thereof to be payed by the heritors, either conform to the 
^ old extent of their lands within the parish, or conform to the 
^ valuation by which they last payed assessment, or otherwise, 

* as the major part of the heritors so meeting shall agree, and 
' the other half to be laid on the t^iants and possessors, accord- 

* ing to their means and substance.^ 

From this difference between the proclamation and the act 
1663 it must be inferred, it is said, that it was not intended to 
adopt implicitly the plan of the statute ; and it is further ar- 
gued, that, as the proclamation fixes no spedfic rule, recourse 
ought to be had to the previously existing law relative to the 
ordinary poor — ^that this was the statute 1579} c. 7^ which 
durects the assessment, for support of the poor, to be levied 
from the ^ haill inhabitants within the parochine, according to 
' the estimation of their substance, without exception of persons ;* 
and which clearly intends, that the assessment shall be appor- 
tioned in respect of the general estate and property of the indi- 
viduals, both from the obvious meaning of the words used, and 
bom the subsequent provision, that the stent-roll be renewed 
each year, * for the alteration that may be through death, or 
< be incres or diminution of men^s gudes and substance.'* This 
act 1579, it is observed, made all the inhabitants of a parish 
liable for the support of the poor, ill respect of their whole' 
property, heritable and moveable ; and it was expressly revived 
by the statute 1696, c. 21, our last enactment "rebtive to the 
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poor, and dubsequeiit to the date of the pvodsmiition ratified in 
the same statute ; and although the prodamation has so far in- 
troduced a different rule as to separate the general assessment 
into two parts, and lay one on the heritors, and the other on the 
inhabitants, it cannot be heldr-«¥en if the full power of an act 
oi Parliament be giren it — ^to have effected a greater alteration 
on the previous law than its terms expressly bear, or to have re- 
pealed the act of Parliament merdy by presumption, to the ef- 
fect of relieving personal estate in respect of which the inhabi- 
tants were previously liable. 

Finally, it is contended, that, even under the statute 1663 it. 
self, it is very doubtM whether the direction to lay the one*half 
on the heritors, and the other on ^ the tenants and possessors, 
' according to their means and substance,^ would not warranty 
(notwithstanding the other expressions in the act,) the one-half 
of the whole assessment to be laid on the tenants and possessors 
of the parish generally, according to the means and substance 
of each ; and as to the alleged practice that there has been no 
such general or uniferm practice throughout the landward pa^ 
rishes of Scotland, as to have any weight in determining this 
question. 

. 134. The case of Gammell^ was the first in which a decision 
was pronounced on this point. An heritor in the imited parishes 
of Greenock, who entirely occupied his , own land, but was 
also possessed of large personal funds, was assessed first as an 
heritor in a share of the half laid on heritors, proportioned to 
the rent of his heritable property ; and, secondly, as an inhabi- 
tant or householder, in a share of the other half, effeiring to the 
estimated amount of his whole personal estate, wherever situat- 
, ed. Against the assessment imposed on him in this latter cha- 
racter he brought a suspension, in which several points were in- 
volved ; and, among others, this questbn. Whether, supposing 
him liable to be assessed in the double character of heritor and 



Mttledt before all the qnestiont in it were fioallj decided, and ao it ia 
not reported in etther of the ordinary eoUectiona; bnt a short aceount of it, together with 
dw notes of the opiniona of the Jndges, taken by the anthor, who was one of the oonnael 
in the canse^ will be found in the Appendix, No. X. 
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homehoMer, tbe ■■jfigment uapofled on Um as a houtdiidikr 
amid be bid on in p roportion to his means and sabstanoe or 
personal estate, or nerely in p roport io n to die rent of tlie beri- 
table p ro pe r ty occopied by bim wkbin tbe pariih ? — ^Tbe Court 
(Second Dtvirion) foond, diat be was EaUe to be ■sscnucd as a 
bonsdioider ' on bio means and snbstanee ;^ bat appointed a 
eondesoendence as to tbe practice on the point. Whether bis 
vhole means and substance, wherever situated, were to be taken 
^aa the rule of assessment, or merely bis means and substance 
witbin tbe parish ?^-The case never again came befine tbeCourt, 
in consequence of the party agreeing to pay the asseessMnt as 
imposed on him by tbe heritors and kir k lo s si on. 

The question was again tried in the case of Codrane v. Man- 
son,' which came before the First Division of the Coiflrt ; and 
dieir Lordships unanimously found, that Ae party complaining 
there, who was an heritor occupyii^ bis own property , (wbidi 
was of small extent,) and possessed of extensive personal estate, 
was liable to be assessed as an heritor m respeet of his land, 
and as a householder or inhabitant on bis wbde means and sub- 
stance, or personal estate, wherever situated.' 

Under the authority of these decisions, therefore, it may be 
laid down, that the legal rule for apporttoning tbe half of tbe 
assessment, leviabk from the dass of inbabitaiits or householders 
in landward parishes, is, that they shall be rated in proportion 
to the amount of means and substance, bdcmging to each inba* 
Utant respectively. 

. 136. In estimating the amount of each individual's means 
and substance however, the heritors and Idrk-sessions may adopt 
SMtte such detenamate data as tbe rents of the farms or bouses 
possessed by them, or they may proceed directly by an estimate 
of their means and substance, made < be the gude dfac t ttforf s^ 
of them, and such inhabitants as thc^r may ctO. to assist them ;' 



> GocfaruMO.MttiaoD,Feb.]l, 1823. (8&&IXS0I.) 

* This had pravioimly been dttenntned in regard-to ihm \m\Mimi9 of bnuhib Lsnrie, 
Dec. 2, 1797. (M. lOW) Rosi, Dec 16, 1800. (M* Ayp. Fm^%) 
' lfi79, c. 7^ Gammell, May 31, 18S2, App. No. IL Cocbisa^ Mk Al» ISSUr 
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hat whichever rule be adopted, it must bespplied equally to all 
the infaabiumtt in the parish; it being inannpeteiit to asiess one 
man accotdnig to a direct estimate of his wealth, and another 
according to the amount of his rent.^ 

136. When a diicct estimate is resorted to» the assessors are 
entitled to include the whole means and substance of erery de* 
acription, (except landed property in Scotland, the proprietor 
being liable to be assessed in reqiect of this in the oth» ch». 
tacter of heritor,) and wherever situated, — as stock in the pub- 
lie fbnds--4noney lent, whether on personal or real security-s- 
tacks of land»*^ip8^-«todc in trad&^-in public companies, or 
the like. It has never been decided whether professional men 
and artisans are liable to be assessed, in respect of income aris- 
ing firam their trade or profession. In practice, however, such 
persons have always been assessed abng with the other inhabi- 
tants, and the practice seems to accord with the spirit and just 
constmcdon of the act of Parliament. 

137- ^^ A <^*^^ relating to the assessment in a royal burgh,* 
the Court, while they sustained the power of die assessors to 
jnake a direct estimate of the means and substance of the in- 
habitants, intimated an opiuion, that the plan of adopting the 
Tents of the heritable property possessed by each person as the 
criterion of his wealth, was the pre&raUe mode. This course, 
however, can only be followed with proprie^ where the parish 
is ezdttrively town, or exclusively landward. For where the 
inhabitants consist partly of farmers, and partly of merchants or 
manufiusturers residuig in towns or villages, if the rent of the 
real property occiqpied by each be taken as the criterion of his 
wealth, the farmer who pays a large rent finr his farm, will be 
most unequaUy burdened in comparison with the opulent mer« 
chant, who only occupies a house in the town or village. In 
such cases, if rent be taken as the criterion, it rather ought, in 
point of expediency, to be the rent of such property only as is 
possessed merely for reridence or luxury. Where the inhabi- 
tants are all ftrmers, or all residents of a town, the rents of their 



1 CaigiU, Fek 29, 1816. (F. C) 
• Lanrie^ Dec 8, 1797. (M. 10587*) 
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possessions may fann data sufficienily correct fer estimatu^ 
their respective wealth. Yet, even in this case, shopkeepers 
must bear an undue^ proportion of. assessment,, compared with 
the other inhabitants. 

138. It has been . found,: that the same individual may be 
assessed as an mhabitant both of a landward parish and of a 
burgh,^ and it might perhaps.be in like manner held in certain 
circumstances, that he was liable to be assessed as an inhabitant 
of more than one landward parish. In such drcumstanoes, the 
question would arise whether he was liable in each, in respect of 
his whole means and subsUnce. In the report of the case of 
Cochrane v. Manson,' already referred to, the Court are said to 
have expressed an opinion, that if an inhabitant of a landwaid 
parish, assessed on his means and substance, * possessed pro- 

< perty in any other parish on which he was liable to be assessed, 

< he would be entitled to a corresponding deduction.^ But in the 
later case of Buchanan v. Parker,^ the learned Judge who de- 
livered the opinion of the majority of the whole Court, stated, 
that though an inhabitant of a burgh, would, in virtue of the 
act 1697, ^ ^^» ^ entitled to relief to the extent of his living 
outwith the burgh, this would not be competent to a person 
assessed as an inhabitant of more than onelandwaid parish, who 
would accordingly be liable to be assessed in eachy in respect of 
his whole means and substance wherever situated. 

' 139. If an heritor, livmg in the parish, be in the natural pos- 
session of his own lands, or be possessed of separate estate other 
than land, he is liable in a rateable proportion of the half laid 
on the inhabitants or householders^ as well aa in a share of the 
half laid on the heritors.^ 

In the case, of Cochrane here quoted, the Court sustained an 
assessment imposed on an heritor who was also an inhabitaiiti 
and occupied his own lands, and was possessed of omaiderable 
personal estate, in the three different chacacters of heritor, 

. 1 BodMOMD, Not. SS, 1796. (K<H npoi«td..-Noliodi » H«icliiMo,ii.47.) Bo- 
ehanan, Feb. 81» 1827. (6S.&D.8S0.) 

s Feb. 11, 1898. (2 S. ft D. 201.) 

s Feb. 21, 1837. (6&&D.890.) 

« GemmeU, May 31, 1888, App. No. X. Cochraiie, Fo& 11, 1823. (9 S. & D. 201.) 
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tMUt, and inhabitant, laying a separate rate on him for eaeh ; 
but lately, when that case was alluded to from the bench, it 
seemed to be generally admitted that, to this extent, the deci^ 
sion was erroneous ; and that, although the rents of a tenant^s 
farm may be taken into consideration along with his other means 
and substance, he cannot be assessed separately on the rent of 
his farm as a tenant, and on his means and substance as an in- 
habitant. 

140. Clergjrmen are not liable to be assessed as such, on the 
amount of their stipend, or in respect of their possession of thdr 
^ebe.^ If they have any other estate, they are, of course, lia- 
ble in respect of it as any other inhabitant. 

141. In a suspension of a charge for assessment, on this 
ground, among others, that all inhabitants whose income was 
under .^40 yearly, had been exempted, the Lord Ordinary 
(Lord Cringktie) found, that this exemption did not warrant 
the interference of the Court. The Judges of the Inner-House 
did not dissent firom his Lordship^s opinion, although, from the 
case having been settled, no decision was pronounced on this 
point.' 

This doctrine, however, would only extend to the sustaining 
» determination on the part of the hexitcnrs and kirk-sessions to 
grant such an exemption, and cannot be understood to sanction 
any right of exemption on the part o£ persons of this descrip- 
tion, should an assessment be laid on them by the heritors and 
kirlc-session. 

142. When the value of each inhabitant's estate is determinr 
ed, a per-centage is imposed sufficient to rabe the sum required 
to be levied. This per-centage may be calculated, either accord- 
ing to the income, or according to the actual wealth of the in- 
habitants.^ 

When the assessment is finally adjusted, notice ought to be 
given to each person, not onty of the amount payable by him, 
but also of the estimated value of his property or income, on 

> CargiU, P«b. 29, mS. (P. C> 
* GunoaUy May 81, 18S2, Appandiz, No. X. 
« Lmtm^ Dm. 8, 1707. (M. 10687.) Coebraac^ td mnpriu Gamnell, ui tupra. 
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the suemnent l«id on him is cdcnlatedL This practi ce 
ii not enjoined by any act of Pailiaraent, but the propriety of it 
18 evident, and seems to be sahotioned by the deterininatkn of 
the Court hi the case of Boss.^ 

The apportionment should be renewed yearly, ' for die it 
' tention that may be through death, and the incveaae and &- 

* mination of men^s goods and substance.^ ' 

ASSESSifENT IN BVEGHS. 

143. Till the dednbn in a late case,' tlie act 1579, c 74, 
which directs the assessment for the pooi^ whedier in hmdward 
parishes or burghs, to be laid on < the haiil inhabitanl^, accord- 
< ing to the estimation of their substance,^ was considered to be 
the regulatbg enactment for assessments in burghs.^ In the 
ease alluded to, however, it seemed to be held, that this statute 
had been superseded by the proclaAiation, 29th August, I<)9^' 
which directs the magistrates in burghs * to stent themselves, 

* conform to such order used and wont in laying on stents, an- 
^ nuities, or other public burdens, in the respective burgh, as 
^may be most efibctual to reach all the inhabitants;^ and it 
seemed to be considered as the import of this pfoctamation, 
that each burgh was entitled to follow the rule wMieh had been 
sanctioned by its own usage.^ 

If this is to be considered as the l^al rale, itTeodeM it al- 
most impossible to lay down any uniform system, applicaMs to 
burghs generally; for, in tlib view, the decisions pronounced in 
ieefisrence to one burgh tmouM not be applicable to atoother, 
which is held entitled to fdllow the peculiar method adopted M 

^ RoBs» Dm. is, 1800. (M. Apfk Poor, 3.) 
» 1579, c 74 

* Bachanin, Feb. 21, iS27. (6 S. k D. SSO.) ^ ' 

« 1 Emk. 7, 0S; Liiurio,.1M& 8, 1?^. (M. 10067/1(0.) 

* Se^ how^Tor, auprOf 14 NoMk 

* It cm learody be denied tbat practice fkTonrs tbii doctrine, for, bowcrcr ineop- 
Bitent with each other, all the borgha agiee in following some pecoUar rule of thiir 
own, not aanctioned by any authority other tha4 their^wib itiig& Jk Apbrt wiier- 
d«ed in the case referred to in the text, firomail tha bdr^ ^htte atdeaaanate fef the 
poor are Icftrled, aa to the oanner of impeeiiig theno^ rind fioin th^ rtitnnit nnde ihi eon- 
aetfoenoe^ it appeared, that there were scarcely any two borghs which followed the 
system, or adhered to the directions of the act 1579* ( See ittfra^ 147. ) 
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|Nn|ctiee by itfielf. At the same time, however, th^e have been 
.cartain prind]^e8 establi&hed by acts of Parliament, or deter- 
mined by deciftioiifi, which would aeem to have a general ampli- 
cation ; and, at all events, the decisions as to one burgh must 
iilways be entitled to great weight, in regaid to the others, un- 
less it be expresdy placed on tbe peculia3r usage of that parti- 
cular burgh^ Several important judgments, thcrefove, relative 
lo assessments, in the dty of Glasgow, whence all the coses re- 
lative to this matter, decided in our courts, have originated, 
Biay, perhaps, be properly referred to as aQbrding rules for the 
dcMrmination of similar questions as to burghs in general. 

144r A very important case from that city was lately de- 
cided, as to whether a burgess, faavmg a place of business with- 
in the bui^h, at which he attended daily during the greater 
ftff% of the year, but havbg his residwoe with his family in a 
jMgbbouring landward parish, wfts to be considered an< inhabi- 
tant of the burgh to the effect of being Bable in a rateable pro- 
pertioiL of the assessment for the poor. The circumstances of 
ji^ .case were tlies^ ^— Mr. Parker was a partner of an extensive 
mercantile hous^ carrying on business at Liverpool, Demerara, 
and Ghisgow, at efu:h of whidh places there was a branch 
w^dfx the management of one or more of the partners. At 
Glasgow tt^ compmy were possessed of a coanting-house 
within the city, where the business was carried on with the as- 
aistanee of one or two clerks, who formed the sole extent of the 
establishment, the company having no property of any kind lo- 
cally situate in Glasgow, except the counting-houscr This 
|>raach of the concern was managed by two of the partoers, one 
of whom resided within the city of Glasgow, while the other 
(Mr. Parker) had his dwelling-house at a little distance, in the 
Barony Parish, where he rented a farm of <£600 a-year, which 
he personally cultivated and managed. This house, in the 
Barony Parish, he occupied with his family, f<Hr about seven 
mimtbs in the year, during which period he personally attended 
at the counting-house in Glasgow, five days in each week, ier 
two or ^ree hours a day, but eating imd sleeping with his fa^ 
mily in the Barony Parish, where he speiKt the rest of the day 
in the superintendance of his farm. For the remainder of the 
year, in the summer months, he resided with bis family at a 
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Binall property belonging to him on the coast of Ayrshire ; and 
during this time he usually came to town once a fortnight, 
when he resided for two days together or so at his house in the 
Barony Parish, giving his personal attendance at the counting- 
house for about three or four hours ; and he was in use to Tisk 
Liverpool on the business of the company, at least three times 
in each year, for longer or shorter periods, as circumstances 
might require. Mr. Parker was further a burgess of Glasgow 
7— paid stent as a trader — ^had been a member of the town- 
council, and had acted as an assessor for the poor^s rates, in 
which character he concurred in imposing an assessment on him- 
self for the poor of the city. He was at the same time assessed 
for support of the poor in the Barony Parish, which contains up- 
wards of 50,000 inhabitants ; and the assessment there was laid 
on him as one of the class of householders or inhabitants, ac- 
cording to the rule adopted in that parish for apportioning the 
half of the assessment falling on that class, vis. in proportion to 
the real rent of the heritable property within the parish occu- 
pied by each individual. The assessment in Glasgow had ori- 
ginally been laid on the company of which Mr. Parker was a 
partner, in respect of the funds estimated to form the stock of 
the trade there carried on ; but in I8I79 at the request of the 
partners, this mode was discontinued, and Mr. Parker, and the 
other partner resident in Glasgow, were separately assessed in 
the estimated amount of the stock belonging to each in the trade 
carried on at Glasgow^ Mr. Parker, however, having refused 
to pay the assessment so imposed in 1819, an action was insti- 
tuted against him, at the instance of Buchanan the collector of 
poor^s rates for the city. In defence, by Mr. Parker, it was 
pleaded — ^that at the date of the act 1579 laying the assessment 
on the * bhabitants,^ all the traders within burghs actually re- 
sided in the burgh, so that there was not in existence a class of 
persons having merely a place of business within the burgh, bat 
dwelling in another parish ; and as the assessment for the poor 
was truly a tax on the subject which could not be extended 
without authority of the legislature, it could not be levied from 
a dass of persons admitted to have been unknown at the date of 
the act, and whom therefore it could not possibly have induded, 
— ^that the meaning of the term inhabitants, as used in the act 
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lfi79» is ftl^ explained to mean parties actuaUy dwdUing within 
the burgh, or parish, by various dauses in that and other acts, 
and particularly by a proyinon in the act IffJ^ which allows 
begging instead of support by assessment, and restricts the b^- 
ging to asking alms, within the paupers^ parish, of the parish- 
ioners ' at their own houses,^ — ^that the circumstance of persons 
being allowed to trade, if possessed of a place of business in the 
burgh, though not residing there, did not depend on such per- 
sons being held to be inhabitants, in terms of the several sta- 
tutes relative to trade, which, in the most express words, re- 
quired actual indwelling, but on this provision requiring inhabi- 
tancy having fallen into desuetude, it having been expressly 
found by one decision, that if a burgess paid stent he might 
trade, though not an inhabitant ; — ^that he was already assessed 
as an inhabitant, at his domicile in Barony Parish, and neces- 
sarily on his whole means and substance, though the rent of his 
farm was taken as the criterion of their amount ; — and lastly, 
as to the allied usage, that the usage of Scotland was so vague 
and contradictory as to afford no rule for dedsion whatever ; and 
that the usage of Glasgow, a single burgh, could not affect the 
construction of a general act of Parliament. 

On the other hand it was argued, that the statute 1579» be- 
ing a remedial statute, was entitled to a liberal interpretation, 
and that, under such a statute, a person in the defender's situa- 
tion would undoubtedly, by the law of England, where ques- 
tions of this nature had frequently occurred, be held to be an 
inhabitant of Glasgow ; that this construction was sanctioned 
by the interpretation put on the analogous statutes relative to 
trade, which allowed the privilege of trade to inhabitants of 
burghs only, but under which it had been repeatedly held, that 
a person not dwelling in the burgh, but having merely a place 
of business there, was entitled to trade — that the defender ac- 
cordingly traded solely in virtue of this interpretation given to 
the term inhabitants in these statutes ; and that, in virtue of 
similar construction of the acts of Parliament regarding offices 
in burgh, he had been a member of the town-council ; and, fin- 
ally, that the general practice of the burghs in Scotland had 
sanctioned this construction of the statute 1579 ; and, in parti- 
cular, that, in the city of Glasgow, persons in the defender's si- 
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tuation had, for a long penod, been in lue to be assessed for' 
support bf the poor. — This ease was heard before the whole 
Court ; and b majority of their Lordships concurred in bnljing 
that Mr. Parker was liable to be assessed.' In the opinion de- 
livered for the majority, however, while the arguments of the 
pursuer as to the construction of the act 1579 were adopted^ 
another view was taken of the question on grounds not allnded 
to by the parties in their pleadings. This was with referenoe 
to the proclamation, 29th August, 1693) which (as already men- 
tioned) directs the ma^trates of bui^s ' to stent themselvas 
' conform to such order and custom used and wont in laying oh 
' stents, annuities, or other public burdens, in the respective 
* burgh, as may be most effectual to reach all the inhabitants ;* 
and it was considered that, as Mr. Parker was confessedly liaUe 
in stent, and as it had been the usage in Glasgow to assess per- 
sons in his situation, he must, on both these grbundsi, be held 
liable in assessment under the proclamation, which, it i^as stated, 
was to be considered as having superseded the act 1579» fonner- 
ly looked upon as the regulating statute as to burghib.' 

145. In this case Mr. Parker was assessed only on the esti. 
mated stock belonging to him in the trade carried on at Glas- 
gow, agreeably to the constant practice in Glasgow, in rdfbraioe 
to persons not dwelling within the city. This practice is in eon. 
formity with the provision of the statute 1597* <^* ^80, wlu€3i de- 
clares, with reference to all burgal taxations generally, that it 
shall not be lawful to the magistrates of burghs * to stent ony 

* persones therein according to their livings and rents lyand oaU 
^ with burgh. But only according to their rents and haldings 
< within burgh, as they do with other persones of thdr raacker 
^ and substance that hes na rente nor living outwith burgh, and 

* na utherwayes.'* 

1 Buchaoaa, FehnurySl, iaS7« (6S.lcD. 3sa) A«iiDilwdeeinoplHidbMngivffB 
in a oaae where the party had resided for Kvend yean at a eooeidenblc distance from 
Glasgow, bat still kept op a dwelling-house therej with servants, in which he lived, when 
occasionally in the city for the purposes of his bnsincas. Collector of Eoor's Bates el 
Glasgow 0. Bochanaa, 1708, notioed in Hntchison, ii. 47* 

* Tlie Court was much divided on this case. There voted for the judgmeot,— Lords 
Craigie, Balgray, Gillies, ASoway, Cringlette, Eldin, Medwyn, and Corahonse ; while 
Lords President Hope, Justioe-Clerk Boyle, Pitnilly, Meadowhaal^ Mackentie, and 
N«i>lon, weBe4>|ipoaed to it. Sec v^ra, 14, not& 
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Under this statute it is dear, that an inhabitant of a bnr;^, 
whether actually dwellmg there or not, cannot have any assess- 
ment lud on him in respect of landed property situated else- 
where ; and it would seem also^ that when not actually dwellii^ 
in the burgh, though constructively an inhabitant in the sense 
of tlie statutes, he can Qviy be assessed in respect of his heritable 
property within burght and the stock or profits of the trade there 
carried on, but not in respect of any other funds or estate. 

146. Penions actyimy dwelling in the burgh have been found 
to be liable in assessment in respect of their whole means and 
substance of every description, and wherever situated,^ (except- 
ing always land in another parish,) and the amount of these 
funds n^ay be estimated by the ' gude discretion^ of the magis- 
Ignites, or such persons as they may appoint assessors for Uiat 
purpose.^ The stock in trade of a person not actually dwelling 
in the burgh may be estimated in the same manner. 
. 147. Neither the act 1579, nor the proclamation 29th August, 
1693, gives any authority for separating the assessment in burghs 
into two parts, and laying one-half on the proprietor, and the 
oilier on the tenant, nor is there any direct authority, apart fromr 
uBagp in particular burghs, for assessing at all a proprietor of 
houses in burgh, ^ho is not either actually or constructively an 
inhabitant ; yet, in practice, a certain amount is in some burghs 
laid on each tenement, of which the one^balf is levied from the 
proprietor, though not an inhabitant in any sense, and the other 
fipm the tenant. In other burghs, again, the whole is levied 
from the proprietors of heritable property alone, according to 
the rents of their several properties. In some it is laid solely on 
the opcupiers, according to the rent of the tenements they re* 
sppctivdy occupy ; and in others, on the whole inhabitants, ac« 
cording to their means and substance ; and it is in some in^ 
stances paid out qf the general funds of the burgh, or included 
in the ordinary stent for payment of cess, without any specific 
assessment fox this purpose. In short, there are not two burghs 
in Scotland ip which the mode of levying the assessment oeir- 
responds in every particular. 

* Uwrie, Dec. 2, 17»7. (M. 10687.) Rom, Dec 16, 1800. (M. App. Poor, 3.) 

• Ibid. 
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148. Memben of the College of Justice aze exempted fimn 
payment of poor^a rates in burghs.^ It may be doubted whether 
this priyilq;e would extend to them when not exerdsing the func- 
tions of members of the Collie, and not residing in Edinburgh, 
where alone the Court of Session sits. The question, as to whe- 
ther they would be entitled to exemption in the landward par- 
ishes adjoining Edinburgh, has never been tried. 

Officers of the army and navy, residing on the King*s serrioe, 
are also exempted from the assessment on inhabitants.* The 
act here quoted refers only to burghs ; but the same rule would 
be followed as to landward parishes. 

Eing^s tradesmen, holding commissions under the privy seal, 
with a clause of exemption, are not liable in this nor other 
burgal prestations ;' but the privilege does not extend to persona 
holding appointments from the officers of the household.^ 

149. The act 1597t c. 279, which complains that ^ there is 
'diverse inhabitants that dwells and remains within the free 
' burrows, with their families, and are of reasonable substance. 

* As alsua hes rents and livings within the samin burgh, yit re- 
' frisis to contribut for the enterteinement of the puire, watch- 
' ing and war^g within burgh, with the rest of the niditboures ; 
' or to bear their part of sik uther duties as concerns his Ma- 

* jestie^s service, thereby living at liberty, neither knowand the 

* magistrates in kirk nor policy, to the great hinderance of his 

* Majestie^s service and the haill realme,*"— -enacts, in remedj 
thereof, * that all sik as hes their residence and dwelling within 
' the saids burrows be their families ; and may spend ane hun- 

* dred punds of yeirly rent within the same, or are stented be the 

* discreet nichtboures to be worth twa thousand merks in free 
' guddes, sail be subject to be burdened with the rest of the in- 
< habitants, for the advancement of the glory of God, his 
' Majestie^s service, and the weill of burgh quhair they dwelL** 

150 Several of our royal burghs have landward districts 
attached to them, which form, with the burgh, one parish ; but 
there is no direct provisbn to be (bund in any of the statutes 

1 1697, c 279—1597, c 68. « 1597. c 279. 

> 159S, c. liM^1594, c. 225—1697, c 279—1681. By these itatatee, the right of the 
King to mppoint tradesmen, whom he msy jezerapt from jtaxatum, is limited to tnt of 
esch cnft or ocoopstioa. 

* Megistntn of Edinbai^h r. Marshall, &c. Feb. 18, 183a (8 S. & D.) 
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or proclamations as to the mode of assessment or management 
of the poor in such combined, parishes : and the practice as to 
this, in the different burghs, is as various as in regard to other 
matters. The poor of the two districts being in some instances 
provided for by a joint assessment on the whole inhabitants of 
both ; in others, the burgh and the landward district respec- 
tively, supporting their own poor ; while in others agaii^ the 
burgh advances a certain definite proportion, as a third or a 
fifth of the sum necessary for the support of the whole poor, 
both to landward and in the burgh. 

LEVYING THS ASSESSMENT. 

151. In the event of any person refusing to pay his quota of 
assessment, or discouraging others, the act 1579, c. 7^9 declares, 
that he shall be called before the magistrates in burghs, and 
the justices in parishes to landward, and, on conviction, shall 
be imprisoned ' quhill he be content with the ordours of his 

* said parish, and perform the same in deid.** 

152. The mode of enforcing payment of the rate in landward 
parishes, as subsequently established by the proclamations 11th 
August 1692, and 29th August 1693, is, that the minister, or, 
where the parish is vacant, two heritors, to be appointed for that 
purpose, shall give information to the sheri£P against delin- 
quents, and that he shall * call them before him without any 

* delay, and, if guilty, fine them in double the quota which the 
^ minister or heritors shall attest to be wanting.** Power is far- 
ther given to the sheriff ^ to cause poind for the same imme^ 

* diately.' 

It is doubtful whether any jurisdiction is granted to the sher- 
iff to determine any thing as to the propriety or justice of the 
assessment, or as to the share apportioned on the delinquent. 
The attestation of the minister is all that is required by the 
pfodamatibn ; and that being laid before the sheriff, his duty, 
it would rather appear, is merely ministerial. 

In burghs the magistrates have the power of enforcing pay- 
ment of the rates. ^ 

■ A question was raised in a late case, whether it was competent to call before the 
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APPEAL. 

153. Parties considering themselves aggrievedi may have rdief 
by suspension or advocation in the Court of Session. The 
Court, however, will not entertain a general declaratory action 
by an inhabitant of a parish as to the rule according to whidi 
he ought to be assessed.^ 

164. If an objection is taken merely to the amount of the 
share imposed on any individual, the Court will not interfere 
with the determination of the heritors and kirk-sessions, so as to 
stay the levying of the assessment in the meantime, except on 
allegations of wilful or corrupt partiality.' 

An action for repetition, however, it would seem, would be 
sustained on the ground of error merely.' 
. 155. In the case already quoted it was found, that the par^ 
there complaining of the assessment imposed on him, had a 
right to inspect the assessor's books, in order to ascertun 
whether he was rated proportionably with the other inhabitants.^ 

CHARGES OK THE FUKD. 

156. The object to whidi the funds raised by assessment in 
virtue of the act 1579, c. 7^ <u^d ^^^ prodamabon 11th 

■lagistntes a party not dweUb^ in the bnigh, fiir payment of his rate, by laaiing' 
a copy of citation at his place of business within the bargh. It was not neceasary, lunr- 
ever, to decide it, as the defect was cured by a supplementary action in this Covot, aftff 
the process befine the magistratea had been brought hare by sdTorationi Bnrhanai au 
Parker, Feb. 21, 18S7. (6 S. & D. 890.) 

1 Boyd, Feb. 28, 1827. (5 & & D. 413.) 

« Ross, Dec. 16, 1800, (M. Ap. Poor, 8.) In this case, which was an advocatioD 
fiom the Magbtrates of Glasgow, there beingno aUegatioii of wilfiil or cdrmpt paitiality, 
the Court allowed decreet to be extracted fi>r the sum asMssed on Mr.Carrick, thecoma 
plainer, which amounted to one^ghtieth of the whole assessment of the city of Glai^w, 
* without prejudice to hia bemg afterwards heard in any action of dedaiator of wsp e titi o a^ 
<ifhe shall be advised to insist therein.' The report bears, that th« Court wen mau* 
mously of opinion, that unless a case of corrupt and willul partiality were made oat» thay 
could not control the assessment imposed by the stentmasters. See also Gammdl, 
May 13, 1822. (App. No. X.) > Ross, irf tvpra. 

* Ibid. The party in this case, however, was a member of the town-eooncfl of the 
burgh where the assessment was imposed, and a director of the hospital throogh which 
relief was administered to the poor ; and seTond of the judges are stated lo hare been 
greatly influenced by these circumstances. 
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August, 1693, must be applied, is the support of the poor en^ 
titled to parochial relief. 

157* As part of the means of supporting the poor, the ex- 
pense of building a house for their reception may be raised bj 
assessment.^ 

158. By the acts 1663, c. 16, and 1672, c. 18, an assessment 
was authorised for employing vagabonds and idle persons, and 
for the support of correction-houses. These acts, however, so 
far as relates to this subject, may be considered as in total de- 
suetude ; and no assessment would now be sustained for the 
purposes i^uthoruEed by them. 

159. The expense of maintaining vagabonds while suffering 
imprisonment for vagrancy by sentence of a judge, to the ex- 
tent of a pound of ^ oatmeal per day,** and ^ water to drink/ 
must be defrayed out of the assessment of the parish where they 
were apprehended.* 

160. The expense of collecting and distributing the fund 
forms a proper charge on it, as the collector's salary,^ sums ex- 
pended in necessary law-suits, or the like. 

But where the heritors and kirk-sessions, or magistrates, en- 
gage in law-suits, without a just or reasonable cause, they will 
not be allowed to charge the expense of them against the funds. 
Thus, where an assessment had been imposed by the heritor^ 
and kirk-sessipn of a parish, separated only quoad aacray th^ 
Court, in an action at instance of a party objecting, while they 
found the assessment to be absolutely null, also declared, that 
the expenses of the litigation should not be charged against the 
funds.^ 

t Scot, Jan. 19, 1773. (M. 10577.) 

« lft79, c. 7i> ' ProcUmatioD, llUi Aogust, 169S. 

4 Gamnali^ 1A^^. S6^ 1816^ (ool repofted.) 
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CHAPTER VI, 



OF VAGABONDS. 



161. The act 1679, c. 7** which first established a regular 

< ordour of punishment^ for somares, maisterful beggars, and 
vagabonds, or vagrants, as they are termed in the Uw of Eng- 
land, gives the following list of those who shall be held to be 
such, viz. — * All idle persons ganging about in ony countrie of 

< this realme, using subtil, craftie, and unlauchful plays* as 

< juglarie, fast-and-lous, and sik uthers. The idle people calling 

* themselves ^Egyptians, or any uther thatfeinzies them to have 

* knawledge or charming, prophecie, or uther abused sciences, 

< quhairby they pursuade the peopil that they can tell their 

< weirds, deathes, and fortunes, and sik uther fantastical imagin- 

* ations ; and all persons being haill and starke in bodie, and 

< abill to worke, alledging them to have bene herriet or burnt iu 

< sum far pairt of the realme, or alledging them to be bamshed 
' for slauchter, and uthers wicked deids ; and uthers nouther 

* having land nor maisters, nor using ony lauchful merchandice, 

* craft, or occupation, quhairby they may win their livings, and 

* can give na reckoning how they lauchfullie get their living ; 
' and all ministrelles, sangsters, and tale-tellers, not avowed in 
' special service be sum of the Lords of Parliament or great 
' burrowes, or be the head burrowes and cities, for their common 

* ministrelles ; all commoun labourers, being personnes abill in 

* bodie, living idle, and fleeing labour ; all counterfaicters of 

< licences to beg, or using the same, knowing them to be coun- 

* terfaicted ; all vagabond schoUers of the Universities of Sanct 
' Andrews, Glasgow, and Abirdene, not licensed be the rector 
^ and deane of facultie of the universitie to ask almes/ It is 
declared that these ' and all schipmen and mariners, alledging 
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' themselves to be schipbroken, without they have sufficient tes- 
^ timonialles, sail be taken, adjudged, esteemed, and punished, 
* as Strang beggarres and vagaboundes.^ 

162. The same statute farther deckres, that any person who 
^ disturbis or lettis the execution of the act,^ shall suffer the 
same pains, as the vagabond whose correction he has impeded 
would have incurred. 

163. There are also included among vagabonds, (by this and 
subsequent enactments,) those poor persons, who, though en- 
titled to parochial relief, either refuse to perform such work as 
they are able for, when required by the parish, or persist in 
begging without a licence, or beyond the bounds of the parish 
to which their licence extends, or refuse to pass to the parish 
of their own settlement^ 

164. The punishment to which vagabonds were subjected by 
the earlier enactments* was exceedingly severe, extending to 
the loss of life, in cases of obstinate perseverance in their ^ va- 
' gabond trade of life.* Such severity was perhaps not greatly 
misplaced, as at the date of those acts of Parliament, such per- 
Bona were, in truth, * for the maist pairt, thieves and counter- 
' fitte limmers.^ Indeed, as to one class of vagabonds, viz. 
gypsies or Egyptians, so infallible was deemed the presumption 
that they must necessarily be habit and repute thieves, that by 
one act ' they were declared liable to be put to death, merely 
on its being proved that they were Egyptians, without any evi- 
dence of their having committed a specific crime. 

The latest enactment relative to vagabonds,^ after declaring 
them liable to a month^s imprisonment, on a diet of bread and 
water, for the first offence, ordains them, if found ' vaguing* 
a second time, to be farther marked with an iron on the face. 

The only punishment in practice inflicted on vagabonds, is 
imprisonment for a short period, and laying them under surety 
for their good behaviour.'^ 

165. The allowance to vagabonds, during imprisonment, is 
fixed by the act 1579, c. 7^, at < ane pund of ait bread and 

^ 1679, c 7i. Proclamation, 11th Ang. 16^ 

s 1494, G. 7. 85 and 43^1455^ c 4A.^14A7> e. 79^1579, e. 7i> 

« 1000, G. 18. « ProclanMtioD, 11th Aoff. lOOB. 

* Tait'i Juttioe of tha Paaea, p» 407. 
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< water to drink/ for the expense of which the fmeh where the 
vagabond has been apprehtoded is declared to be liable. 

166. By acts of Parliament, 1663, c. 16» and 1672, c 18, 
vagabonds (along ^th oliher unemployed persons) were 9ude 
liable to be seised and employed in manufactories and oorrectixMi- 
houses, to receive meat or dothes only, fer the period of eleven 
years, certun allowances being payable by the parishes to the 
inaniifiHctaxterB or coirecli oB JwuBes so employing them. As to 
this, see infray 172. 

' 167' Beggars^ chSdien might, in like mimner, have been ta- 
ken into the serrice of individuals, and th^ labour compelled^ 
tin they attained the age of thiity years.^ To this, however, 
the consent of parents, if alive or known, and if unknown that 
of the kirk-session, was necessary, when th^ child was under 
fifteen ; and when he was above that age, Vb own consent was 
requisite. 

168. Receptors of vagabonds, who lodge 0r hatbour them, 
are liable to a £ne, at the discretion of the jitdge, but not ex^ 
eeeding £B Scots, for behoof of the poor of the parish ;* and 
parsons giving alms to vagabonds are subjected to a fine of 90 
shillings Scots for each ofience, payabte to the poor.' 

169. The execution of the penldties against vagabonds is 
committed to the sheriffs, justices of peace, bailies, and magis- 
trates of bui^hs. . The kirk-se^iioiis itere also intrusted with 
the same powers, but they have long ceased to exercise diem, 

170. It has been supposed by some, that the iBtatute 17 Gea. 
II. c ff, commoinly called the. vagrant act, exjfeends to iS^xHlatid.^ 
TheiteseclniB no suiBcient grounds for heading this to be the 
case,^ and it has never been acted on in this country. 

a 1617, c. 10_1668, c 1& Prodaimtioii, 11th Aog. I09B. 
s 157S, c 74.— 1617, c. a 9 Prochmation, llUi Aug. 1088. 

« Bank. 258, 1, Boyd, 133. 8, HiitchiMD,70. • 

« SwiBtoD*! Abridgt of Stat tit. Vagrant Kamaa* fltatnto Uw, Ht PoUeie. Tait^k 
Jutieeofthe Peace, 408. Notcb 
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CHAPTER VII. 



OF UtlBM^LOlTED PERSONS. 



171* The distinctive mark of vagabonds who were subjected 
to the penalties noticed in the kst chiq>ter, was their ^ fleeing 
' labour/ and living in voluntary idleness* Provision was» how* 
ever, made in some of the acts of Parliament^ for those persons 
' not being in service, and not having any visible way or stock 
' ta entertain themselves,^ who, although they might possibly 
be willing to work, and did not fall within the Ust of vaga« 
bonds contained in the act 1579, were, like them, made liable 
to a sort of servitude and compulsory labour in manufactories 
and correction-houses* These provisions are now in desuetude ; 
and it might have been unnecessary to notice the acts by which 
they were established, were it not that a very general misunder- 
standing seems to prevail as to the purport of these statutes, 
which have been frequently lypealed to, and have even formed 
the grounds of decision, in cases relative sdely to the ordinary 
poor. 

173- The act 1663^ c. 16, proceedii^ on the narrative that 
the cause whereby ^ vagabonds and idle persons do yet so much 
' abound hath been, that there were few or no common works 

* then erected in the kingdom, who might take and employ 
' the saids idle persons in their service,^ and that common works 
for manufactures are now setting up in the kingdom,— em- 
powers manufacturers 'to seize upon and appremnd the per- 

* sons of any vagabonds who shall be found begging, or who, 

* being masterless and out of service, have not wherewith tp 
' maintain themselves by their own means and work, and to 
' imqploy thenfi for their service, as they shall see fit, the same 
' being done with the advice of the respective magistrates of 
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* the place where they shall be seized upon,^ for the space of 
eleven years, for payment of meat and clothes only. Daring 
the first year of this period, the manufacturers were entitled to 
receive from the parish where the idle persons were bom, and 
had their most common resort for the three last years, two shil- 
lings Scots per day for each person so employed, and one shil- 
ling per day for the next three years. These allowances were 
to be levied by assessment, < the one half to be paid by the her- 
' itors, either conform to the old extent of their lands within the 

< parish, or conform to ^the valuation by which they last paid 

< assessment, or otherways, as the major part of the heritors so 

* meeting shall agree ; and the other half to be laid ^n the 
' tenants and possessors, according to their means and substance;^ 
If the heritors failed to raise this assessment, they were liable 
to be charged by letters of homing for pa3rment of the whole 
sum, being allowed relief for one half against the tenants and 
possessors of their land. 

By 1672, c. 18, these allowances were transferred to the cor- 
rection-houses, thereby ordained to be erected, for the reception 
of all poor persons being ^ of age and capacity to work,* and not 
entitled to support from the ordinary parochial funds. The 
masters of these were intrusted with similar power as the manir- 
facturers, of keeping vagabonds and idle persons to work, and 
of confining them within the correction-house and its dose ; and 
for that purpose were authorized ^ to use all manner of severity 

* by wheeping and otherways, excepting torture.* The cobn 
missioners of excise were directed to see this act carried into ex- 
ecution, and the sheri£Ps were substituted in their place by the 
proclamation 3d March, 1698, which repeats the directions of 
the act 16739 as to building correction-houses by burghs, under 
additional pecuniary penalties in case of failure; and under the 
farther penalty of being obliged to maintain such poor as were 
to be sent tA correction-houses, until these were built. 

This act was ^ revived* by the prodamation 3d March, 169B^ 

< in so far as concerns the provi£ng correction-houses for 

* the receiving and entertaming of beggars, vagabonds, and 

* idle persons.* 

173. Besides these provisions for putting idle persona and 
vagabonds to work, the proclamation, llth August, 1692, con^ 
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tains a general direction to the heritors to put to work, either 
within the parish or in neighbouring manufactories, all the poor 
able to work ; and the general terms of the proclamation lead 
to the conclusion that all idle persons and vagabonds were in- 
tended to be thus employed or supported by the parish. It 
would rather seem, however, that the proclamation must be 
construed in consistency with the previously existing law ; and 
accordingly, that this provision should be held to have reference 
to the pier act 1579, c. 7^9 and to include those poor only, 
who, though unable to maintain themselves by their labour,, are 
yet * not so diseased, lamed,, or impotent, but that they may 
^ work in some manner of work/ 

174. The enactments relative to vagabonds and idle persons 
are now in desuetude, but even should they be considered as 
still in force, yet being regulations of police intended for the 
security of the public, and not for the benefit of the individuals 
against whom their provisions are directed, they could cmly be 
enforced by the magistrates to whom their execution was in- 
trusted, and could never be insisted on by those persons, for 
the punishment of whom they were enacted ; and, accordingly, 
unemployed persons could have no right, under them,; to de-^ 
miMid work from the parish. 



R 
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CHAPTER VIII. 

OF THS ADMINI8TEATI0N OF THE LAWS EEGAEDIN6 THE 

POOE. 

175. The adminijBtration of the laws relatbg to the poor and 
to vagabonds, has been committed to the heritors and Idik- 
sessions, and the magistrates of burghs, on the one hand, and 
to the sheriffs and justices of the peace, on the other, with dis- 
tinct provinces and jurisdictions ; all of them being subject to 
the control of the Supreme Civil Court. Certain powers aie 
also, by the acts of Parliament, vested in the Court of Jus- 
ticiary. It therefore becomes necessary to consider separately 
the jurisdiction, 1. Of heritors and kirk-sessions ; 2. Of ma- 
gistrates in burghs ; 3. Of Sherifis and Justices of the Peace ; 
4. Of the Court of Justiciary ; and, 5. Of the Court of Ses- 
sion. 



SECTION 1. 

Of the JuriadicUan of the Heritors and Kirksessicme- 

176. The act 1579, in establishing a provision for the sup- 
port of the regular poor, intrusted the administration of it to 
magistrates In burghs, and to justices to be appointed by the 
Eing^s Commission in parishes to hindward. These persons 
were vested with the sole power of taking up the lists of poor, 
levying the assessment for their support, and, in general, of or- 
dering every thing in regard to their disposal and maintenance. 
To them also, jointly with sheriffs, &c. under prior acts of Par- 
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liament, was intrusted the execution of the enactments regard- 
ing vagabonds and beggars. The power of explaining any am- 
biguity was granted to the King in council ; and the Sherifis, 
Stewards, &c. were only directed generally * to see the act put 

* to due execution in all these poyntes within their jurisdiction 
^ respective^ as they will answer to God and our Soveraine 

* Lrord thereupon.^ 

177- "^he jurisdiction thus committed to the justices ap- 
pointed by the E!ing''s Commission in landward parishes, was, 
by the act 1592, c. 149, extended to persons to be nominated 
by the minister, elders, and deacons of each parish, in the event 
of the sheri£& or justices proving remiss and negligent ; and 
by the statutes 1597» c. 272, and 1600, c. 19, it was altogether 
transferred to the kirk-sessiiniSy both in reference to vagabonds 
and to the ordinary poor ; with power to the presbyteries * to 
' take trial of the obedience of the kirk-sessions,'' but only to 
the effect of reporting them to the King'*s mimsters^ that they 
might proceed against such as were negligent. 

The act 1672, c. 18, confirmed to the kirk-sessions the 
powers regarding the management of the poor^ which, by an in« 
tervening statute, (1661, c. 38,) had been conferred on the 
justices of peace, but had not been exercised by them ; and it 
joined with the kirk-sessions the heritors who had previously 
been intrusted^ with the power of levying assessment for em" 
ploying vagabonds and idle beggars. 

Finally, the proclamations of the Privy Council,^ which were 
ratified in Parliament, confirmed the powers granted to the her- 
itors and kirk-sessions, and of new directed them to make up 
lists of the poor^ to levy assessments for dieir support, and to 
regulate the distribution of the funds. Besides the special 
powers necessary for these purposes, authority was granted to 
them generally * to decide and determine all questions that may 
' arise in the respective parishes in relation to the ordering and 

* disposing of the poor, in so far as is not determined by the 

1 By act 166s, c 16. 

< nth Augmt 1692, 29th August 1693, rad 3d March 1696 ; ratified by acts of 
Parliament 1695, c. 4% 1696, c. 29, and 1698, c SI. 
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* acts of Parliament, and the former proclamations of our coim- 

* cil' 

The jurisdiction relative to these difierent matters is conferred 

on the heritors and kirk-session alone, and no power of control 
is expressly granted to any court whatever. 

178. This board, or court, is composed of the minister, elders, 
and heritors of each parish ; all proprietors of lands or houses 
who are liable in payment of public burdens, being to be con- 
sidered heritors.^ 

179* To constitute the court it is not necessary that there 
should be present one of each class. Thus they may compe- 
tently act, although the minister be absent, although no heri^- 
tor be present, or although the meeting be composed of heritors 
only.* 

180. The separation, or annexation of a parish quoad sacra 
only, does not affect the management of the poor. Thus, if a 
portion of a parish be separated, and erected into a distinct 
parish quoad aacra^ the competent members of meetings of 
heritors and kirk-session are still the heritors of the whole par- 
ish which remains conjoined quoad civilian and the kirk-session 
of the original parish ;^ and if the part thus separated be added 
quoad sacra to another parish, the members of the respective 
meetings of heritors and kirk-session remain unchanged as to 
the management of the poor.^ 

181. The proclamation, 11th August, 1692, appoints the 
heritors and kirk-session to hold meeting^ on the first Tuesday 
of August and the first Tuesday of February in each year, to 
order all matters relative to the support of the poor. They 
have a discretionary power, however, of meeting at all times. 

The minister is entitled to call meetings of the heritors and 
kirk-session. The act 1672. c. 18, directs intimation of meet- 
ingp for taking up the lists of the poor to be made to heritors 
firom the pulpit on the Sunday preceding the meeting ; and the 



1 Murdoch v. Robertson, Feb. S5, 1830, (8 & & D.) see also Toahack v. Smart, Jnlj 
18, 1771, (M. 13134,) and Earl of Strathmore v. Minister and Feoars of Kirrimair, Fdw 
96, 1672. (13128.) 

> Earl of Galloway, Febniaiy 22, 1810. (F. C) Hombie, Fefaniaiy 15» 17M. 
(M. 106&5.) 

> GammeU, Nor. 26, 1816, not reported. « Thomson, Not. 17, 1806. (F. C) 
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Court have found, that when any important matter is to be con- 
sidered, notice must be given from the pulpit ten days before 
the meeting is to be held.^ 

If the minister refuse to perform his duty in this respect, 
or if the parish be vacant, meetings may be called by the heri- 
^rs. 

182. When assembled, each member present is entitled 
equally to one vote, both in reference to the ordinary adminis- 
tration of the acts of Parliament, and to the management of 
mortifications for the use of the poor.^ Supra^ 113. 

183. In royal burghs, the heritors and kirk-session have pro- 
perly no voice in the management of the poor, which strictly 
speaking is vested solely in the magistrates. See infra, 201-2. 

184 Heritors may vote by proxy .^ 

185. If the administration of the poor has been left to the 
kirk-session, it has been found that any one heritor may, in an 
ordinary action, call them to account for their management of 
the fand,^ even as to that half of the collections which, by the 
proclamation, 29th August, 1693, is left at the disposal of the 
kirk-session alone.'^ 

On the same principle, where the charge of the poor has been 
left entirely to the heritors, each member of the kirk-session 
would seem to be entitled to call them to account for their ma- 
nagement, as the acts of Parliament make no distinction in the 
powers granted to these two classes ; nay, even where both heri- 
tors and members of the kirk-session attend the meeting^, it 
would seem, that any one of the Board might insist against the 
others for an account of their management. 

186. The jurisdiction of the heritors and kirk-session relates, 
1. To the taking up the lists of the poor ; 2. To the levying 
funds for their support ; 3. To the ordering and disposing of 
the maintenance of the poor ; and, 4. To the execution of the 

1 Hnmbie, Febnury 16, 1751. (M. 10555.) 

* Hnmbie^ February 15, 1751. (M. 10555. ) Earl of Galloway, Febmary 22, 1610, 
(P. C.) and cane of Cardross there referred to. See^ however, Leslie, Joae 9, 1814^ 
(P* C) aa to the effect of usage regarding the management of a mortification. 

3 Murdoch vt supra. 

* Hamilton, Not, 23, 1752. (M. 10570.) Black, Dec. 20, 1803. 

^ As to whether this half of the coUectioa is applicable to any other purpose than the 
rapport of the poor, see iuprth 107* 
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kw8 against vagalKmdfl. The heritors and kirk-sessimis seem 
never to have exerdsed the powers granted them in reference 
to this last class of biws, and their right to do so might perhaps 
be qnestioned, as being lost by desuetude. However this may 
be, the powers were conferred on them only cumulatively with 
sheriffs and justices of the peace. As to their nature and ex- 
tent, see infra^ 215. 

187- (1*) Under the first of these classes, viz. the ^ taking 
^ np listB of the poor,^ are included all questions as to the title 
of claimants to be rdieved, as thdr poverty and their disability 
to support themselves by labour ;^ in reference to which the 
heritors and kirk-session have the exclusive right to determine, 
in the first instance.' 

188. It would seem that on the same principle on whidi the 
finding^ in the case of Paisley, here referred to, proceeded, must 
be included among those matters in which the heritors and 
kirk-session have the sole right of determining, in the first in- 
stance, all questions relative to the right of settlement, where 
die pauper claiming relief is the only party insisting in the 
right ; for, in such cases, the question of settlement is simply a 
question as to the title to be relieved, and falls under the words 
of the statutes, which in directing the heritors and kirk-^essions 
to make up the lists of the poor, empower them to inquire ^ in 
* what parishes they have most haunted during the last three 
' years.** ' But there certainly appears to be a tendency, both 
in practice and in our courts, to make a distinction between thi^ 
question of settiement and those of disability and the amount 
of aliment, and to hold that when the right to be alim^ited is 
admitted, the question of settlement, or whether a particular 
parish is bound to furnish that aliment, may competently be 
entertained by the Judge Ordinary.^ 

Where the settiement of a pauper and the burden of his 

1 See in/ro, 209, tiie findings in the judgment in the Abbey Parish of Psidey r. 
Richmond, Ac Not. 29, 1821, (1 S. & O. 189,) and Higgins, July 9, 1824. (9 S. & 
D. 239.) 

< Ibid. Note. 

3 1672, c 18. See also 1579, c. 74> and proclamation, 29th Aug. 1698. 

« See opinion of Lord Glenlee, in Pariah of Glaasford, July 10, 1827. (5 S. & D. 
921.) 
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maintenance is disputed between two parishes, the question dien 
becomes one of patrimonial interest, and would imdoubtedly be 
still held competent, as formerly, before the Judge Ordinary.* 
See infra^ 212. 

189. In making up the lists of the poor, it is the peculiar 
duty of the kirk-session to investigate the circumstances of the 
claimants for relief, and to lay the results before the general 
body of heritors and kirk-session.* 

190. It is not required by any enactment that the claim for 
relief be in writing ; but if the claimant be admitted to the roll, 
his name and surname, with his age and condition, ought to be . 
inserted in a register-book kept for that purpose.' 

It would be very useful and expedient to insert, in like man-» 
ner, in a minute-book or record, all other decisions and deter- 
minations of the meetings, as well as the admission of a claimant 
to the roU. This correct practice, though not expressly enjoined 
in any of the acts of Parliament, has been adopted in many pa- 
rishes, while others persevere in the careless and slovenly mode 
of determining every question verbally, and keep no record of 
their proceedings. 

191« The heritors and kirk-sessions may appoint two over- 
seers to investigate the circumstances of the poor—* to distribute 
the aUowanoes among them, and otherwise to take charge of the 
ordering of the poor,^ there is, however, no special authority 
given for allowing such officers a salary. 

192. The keeping of the record of the heritors and kirk-ses* 
sion is generally intrusted to the session-clerk, whose salary is 
payable out of the poor^s funds.^ 

The appointment to this office, however, is vested solely in 
the kirk-session.^ Session-clerks were, in one case, found to be 
removable by the kirk-session, on reasonable grounds only ;^ 
but by a subsequent decision, it was determined that they are 
removable at pleasure, without cause shewn.' 

« A« «M done in Hutton, Dec 6, 1770, (M. 10574.) Coldinghame, Jnly 88» 1779. 
(M. 1098S.) Reeoobie, Not. 28, 1807. (M. 10589.) and seTeral other caaes. 

> 1072, c 18. s 1679. c. 74^^1672, c. 1& 

« Proclamation, 11th Ang. 1698. • HaniHon, Nor. 83, 1752. (M. 1057^) 

> Magialratcv of Elgin, Dec 4^ 1740, (M.1S124.) Niabet,Not. 17,1778> (M. 8016.) 
7 Hanrie^ Jnly 26, 4756. (M. 1312&) 

• Anderion , Jan. 13, 1779. (M. 8017.) 
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- 193. (3.) In virtue of the authority granted to the heritors 
and kirk-sessions, both directly, and as substituted in place of 
the King^s justices, ^ to tax and stent the haill inhabitants 

* within the parochin, according to the estimation of their sub- 

* stance, without exception of personnes,^ by their * gude dis- 
' cretion,^ assisted by ^ sik as they sail call to them to that 
^ effect/ they have the «ole right of determining, in the first 
instance, whether an assessment shall be levied — the rule by 
which it is to be apportioned among the inhabitants, so far as 
the acts of Parliament leave that discretionary, and all other 
quesHons relative to the execution of this delegated power of 
taxation, which, in reference to the ordinary poor, is conferred 
by the legislature on this body alone. 

194. The heritors and kirk-session may appoint an officer 
to collect the assessment, with a salary payable out of the 
Amds.^ 

195. The collection of contributions at church doors is pro- 
perly the province of the minister and elders ; but when they 
neglect this duty, the heritors are in use to officiate in their 
stead. 

196. The kirk-session has the exclusive privilege of letting 
out mortcloths to hire, for the benefit of the poor.' 

Individuals or societies may, however, acquire a joint right 
as to this, by prescriptive usage.^ See supra. Dues. 

197* (3-) In reference to the administering the funds — to 
the ordering and disposing of the poor, and determining the 
amount and nature of the reUef to be ^ven in each particular 
case, the powers of the heritors and kirk-sessions have been al- 
ready sufficiently adverted to in treating of Relief.-— (mpra, 97$ 
et aeq,) Their jurisdiction in these matters, as has been stated, 
is exclusive of every other, in the first instance.* 

198. Their powers, in reference to the administration of 
fimds mortified for the use of the poor, whether of a whole pa- 
rish or a specific district, where spch fimds are not intrusted to 

1 Prodamation, Ikh Anf;. 1093. < Tumbii]], Aug. 10^ 17M, (M. 8013.) 

s Dmnfries, Feb. 18, 1788, (M. 801&) 

« Paton, Not. 80, 1778, (M. 10677.) Coldbgbame^ Joly 28, 1778, (M. 10888.) 
Abbey Parbh of Pddey, Not. 29, 1881. (1 & & D. 189.) 
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persons specially nominated^ are equally extensive, and are sub- 
ject to the same control as the powers possessed by them, in 
reference to the ordinary fiinds for the support of the poor.^ 

199. In the event of the heritors and kirk-sessions neglecting 
their duty, and revising to exercise the powers committed to their 
charge, the acts of Parliament and proclamations provided a 
remedy, by the infliction of fines, amounting to ^200 Scots 
monthly, while they so faUed.^ The imposition of these fines was 
committed to sheriffs and justices of peace ;^ and an effectual 
power of control was granted to the Privy Council, who were 
invested with full powers to cause all persons intrusted with 
the execution of the poor laws, to perform the parts enjoined to 
them.^ 

The powers of the Privy Council in this matter are now held 
to be vested in the Court of Session. As to these, see infra 
218, et seq. 

200. The heritors and kirk-session, being a court intrusted 
with powers of a judicial and ministerial nature, cannot be con- 
sidered as a private body, liable to paupers in relief^ and having 
their recourse against the parish at large. They must be re- 
garded as judges bound to perform the duties of their office ; 
and upon an obvious principle, therefore, it must be incompetent 
to sue them for aliment by an ordinary action, such as may be 
brought against a parent bound to support his child. 

Accordingly, where the heritors and kirk-session neglect to 
meet, or refuse to receive an application for relief, or to give 
judgment on it, the most effectual remedy would be by petition 
and complaint to the Court of Session, as against any inferior 
magistrate or judge who had failed in the execution of his duty, 
or was guilty of malversation in office, such as a sheriff refusing 
to hold courts, or the like.' 

It is also competent to apply to the sheriff to have the her- 

^ Proclamation, 11th Aug. 1692. Humbie, Feb. 15, 1761, (M. 10666.) Earl of 
Galloway, Feb. 23, 1810, (F. C.) see mtpra 113^ et acq. 
« 1692, c 149.— 1600, c 19.— 167«, c la Proclamation, 11th Aug. 1098. 
s By proclamation, SUt July, 1694. See in/rti, 204-6. 

* 1095, c 48— 1698, c 21. , u /. 

* Since the first ediUon was |mbli»hed, a ci« hw MtuaBy occurred, where the Court 

ibund such a complaint competent Telford, March 10, 1826. (4 S. & D. 645.) 
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itors and kirk-session ordained to meet, and take the case into 
consideration.^ See infray 213 



SECTION 2. 

Of the Jurisdiction of Magistrates in Burghs. 

201. The administration of the poor hiws in royal buigfas,' 
both as they relate to the regular poor and to vagabonds, was, 
by the act 1579, c. 7^> committed to the magistrates. This 
power was renewed by the proclamation, August 29, 1993 ; 
and kirk-sessions having been substituted in the place of the 
justices in landward parishes only, the ma^trates in royal 
burghs have continued to the present day in the management 
of the poor within their respective burghs. 

In them are combined the different powers vested separatdy 
in the board of heritors and kirk-sessions, and in justices of the 
peace. As managers of the ordinary poor, they have the same 
powers, and are in exactly the same situation with the former ; 
and in reference to vagabonds and all other objects cf the poor 
laws, they enjoy the same powers with the latter. 

202. The magistrates of burghs are in use to devolve part of 
the management of the poor on the kirk-sessions of the churches 
in their burghs, and certain individuals chosen according to the 
Usage of each burgh ; and so far as relates to the investigation 
of the circumstances of the poor, the distributing the funds to 
them, and ordering their residence and maintenance, they are 
at liberty to avail themselves of the assistance of the kirk-ses- 
sions, and of their advice on all occasions. But it is with the 
magistrates alone that the whole power of administration rests ; 
and all acts relative to the poor must proceed on their authority. 

^ Opimons of the JudgoB ia Richmoiid e. Abbey Parish of Paisley. ( Appeudu^ Vo. 
VII.) Glanfintl, July 10, 1837- (6 & Ic D. (ttl.) 
s Borpba of barooy &U voder the claM of landward pariahes. See tiqpni, IS2. 
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8ECTI01I 3. 

Of the JurisdicHon of Sheriffs and JmUcea of the Peace. 

AS TO THE OBDIKABT POOX. 

203. So long as the provisions of the acts of Parliament were 
confined to the object of suppressing vagabonds, the power of 
putUi^ them into execution was intrusted to sherifis and oth«r 
inferior magistrates.^ On the establishment of a system for the 
support of the impotent poor by the act 1579} c. 7^ the admin^ 
istration of which was confided (as has been seen above) to the 
magistrates in burghs, and in landward parishes to justices 
named by the King^s Commission, (afterwards superseded by 
the heritors and kirk-sessions,) the sheriffs, stewards, and 
bailies, were merely directed generally ^ to see the acts put into 

* due execution'' within their several jurisdictions. 

5304. This general charge was repeated by subsequent acts rf 
Parliament ; and the extent and nature of the powers conferred 
on them for the purpose of exercising it, are set forth by the 
proclamation, 31st July, 1694, which authorizes sherifis, jus- 
tices of the peace, and magistrates of burghs, ' to take trial how 

* far, and in what manner, the said acts of Parliament and Pro- 
' damations of Council have been obeyed, and put to ezecu- 
' tion,^ by the * ministers, heritors, and elders of every parish, 
^ and householders and inhabitants within the same,^ — * and 

* where any have neglected, or been deficient and wanting in 
' what is required of them by the said acts and proclamations, to 
^ amerciate and fine them therefor in manner therein specified.^ 

205. The fines declared to be leviable from the heritors and 
kirk-session of a parish, for n^lecting to take the necessary 
steps for the support of the poor, were ^200 Soots, monthly, 
while they so failed. 

Inhabitants and householders refusing to pay the portion of 

1 1424, c 7, 25 and 42 — 1449» e. 22.-1503, a 70^ 
' Prodamadon, llUi August, 1698. 
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assessment laid on them, were liable to be fined in double the 
amount of their quota.^ These penalties were to be appro- 
priated to the use of the poor. 

206. By one act of Parliament (1661, c. 38,) containing in- 
structions to justices of peace and constables, the former were 
directed to imdertake the administration of the provisions for 
the support of the ordinary poor. 

It does not appear, however, that they ever exercised the 
powers thereby conferred on them as to this matter ; and, at 
any rate, the administration of the poor laws was restored to the 
kirk-sessions, with whom the heritors were then for the first 
time joined, by the act 1672, c. 18, confirmed by the several 
proclamations. This part, therefore, of the act 1661, may be 
considered as virtually repealed, or at least fallen into total de- 
suetude. 

207- ^^ power is, by any other enactment, granted to she- 
riff, justices of peace, or any inferior judges, to dedde on 
any question relative to the administration of the laws for the 
support of the ordinary poor. By the relaxation of practice, 
however, these magistrates and judges came to be in use to ex- 
ercise even a primary jurisdiction in reference to such ques- 
tions. 

208. The assumption of this jurisdiction, in so far as it re- 
garded the fixing the aliment to which an applicant for paro- 
chial relief was entitled, was early censured by the Supreme 
Court. It is noticed with disapprobation by Lord Kilkerran, 
in a case which occurred about the middle of last century, where 
the justices of peace had exercised this power.^ More lately, 
where this had been done by the sherifi*, the Court reduced 
his decree, on the ground ^ Uiat he had arrogated to himself 

* powers which belong exclusively to the minister, elders, and 

* heritors of the parish,^ ' and a decision to the same effect was 
pronounced a few years thereafter.^ 

It is now, therefi)re, considered to be a settled point, that 
sheriffi and other inferior judges cannot decide, in the first in- 
stance, in any questions as to the administration of the laws re- 

1 Proclamation, S9th August, 1693. . 

« Dnnae, June fi^ 1746. (M. 10653.) » Paton, Nov. 20, 1772. {M. 10677.) 

* Coldinifhame^ Jdy 28. 1770. (M. 10682.) 
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lating to the ordinary poor within the jurisdiction of the heritors 
and kirk-session, (as to which, see atfpra, 186, et seq.) at least 
while that body continues to meet, and to perform the duties 
intrusted to them. As to the case of their failure, see infra^ 
213, 220, et seq. 

209* Besides the assumption of the power of determining, in 
the first instance, questions which fell exclusively within tfie 
jurisdiction of the heritors and kirk-session, the commissaries, 
sheriiFs, and justices of peace, were in use to review the deci- 
sions of these bodies on such, questions ; and it was not till very 
lately that their power to do so was questioned. The first case 
which is reported on this subject occurred in 1821.^ 

In consequence of the great distress occasioned by the sud- 
den stagnation of trade in 1819, several hundreds of able-bodied 
men in the town of Paisley, having been thrown out of employ- 
ment applied to the parish for relief. The heritors and kirk* 
session having refused to support them, on the ground ^ that 
^ they did not fall within the class of poor for which the law 
^ provided,^ they applied to the sherifT. He repelled an objec- 
tion to his jurisdiction, and ordained the heritors and kirk'^ses- 
sion to meet and assess themselves for the relief of these per- 
sons. But in an advocation, the Court adhered to an interlocutor 
of the Lord Ordinary (Lord Pitmilly,) which assoilzied the 
parish, in respect, ^ that by the acts of Parliament and royal 
^ proclamations regarding the poor, the determination of the 
^ two following questions :— -1st, Whether claimants of paroch- 
^ ial aid are of the description of persons that are entitled to 
^ such relief? — and, 2d, If they be of this description of 
^ persons, what shall be the amount of the assessment and re- 
^ lief? — is vested in the heritors and kirk-session of the parish, 

* and that no control on the proceedings and determination of 
^ the kirk-session in those particulars is committed to 8herifi*s 

* or other inferior judicatures : and in respect, the powers com- 

* mitted to sheriffs to see the enactments relative to the poor 
^ carried into effect, do not infer a jurisdiction to interfere with 

* the decisions of the heritors and kirk-session on either of the 
^ two questions above referred to.^ 

I Abbey Parish ofPaislfy, Not. 29, 1821. (1 S. & D. 189.) 
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The interlocutor reserved to the applicants,^ if dissatisfied 

* with the proceedings of the heritors and kirk-session of their 
' parish, to apply by a competent action to the Supreme Civil 

* Court;^ 

210. This decision may be held to have settled the law, that 
the judgments of the heritors and kirk-session, as to aQ matters 
relative to the ordinary poor intrusted to their charge by the 
acts of Parliament, cannot be reviewed by any judicature but 
the Supreme Court For althot^h the question at issue only 
regarded the powers of the sheriff, yet the findings of the Ceort 
are so framed as to include justices of the peace^ and all in- 
ferior judicatures whatever ; and such accordingly has been 
the opinion expressed by the Judges on different occasions since 
that judgment was pronounced. 

211. In like manner, although the only question embmcod 
by this decision related to the title of an applicant to he aup- 
ported out of the poor^s funds, yet the case seems necessarily to 
determine the rule of law to be adopted in regard to the powers, 
in reference to all other questions, exclusively granted by acts 
of Parliament to heritors and kirk-^sessions. It esl^ablishes the 
general principle, that, as to the matters committed to their de- 
termination in the first instance, they are free from all control by 
inferior judges, except where power to that effect is specially 
given by the l^slature ; and this is nowhere done as to any 
question whatever. (See, however, as to questions o£ ^ttle- 
ment, aupray 188.) 

212. ' If, however, a point relating to the poor laws oceur in 
an action in which the inferior judge is competent to decide, he 
must necessarily have the power of determining this questbn, 
as essential to the explication of his proper jurisdiction. Thus, 
a sheriff must have the power of determining those queatioiis 
relating to the right of settlement which may arise in actions of 
relief by one parish against another, or competitions between 
two parishes, arising in cases where a pailper being uncertain 
as to the parish bound to support him, brings an action against 

^ la the Appendix, No. VII. will be found the opinionB of the Jadg;es in this im> 
portant case^ which the Lord Jostioe Clerk, with his usual courtesy, hsi permitted the 
snthor to publish firom his Lordship*! most valnsble sad aoconte notes of Hk proceed- 
ings of that Division of the Court over which he has long so ably presided* 
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more than one. In the case of a claim for relief by a pauper, 
such a question may be considered to resolve into that of his 
title to be supported, and as such, to be solely under the juris- 
diction of the heritors and kirk-session. But when it occurs in 
an ordinary action of recourse by one parish against another, 
which is, in truth, a matter of patrimonial interest, and compe- 
tent before the sheriff, it then falls necessarily under his cog- 
nizance, and accordingly his jurisdiction to this effect has been 
sanctioned in practice by a series of cases.^ 

Even, however, in such cases, of recourse by one parish 
against another, the ^eriff cannot fix the amount of future ali- 
ment to the pauper. He can merely determine which parish 
is liable to support him, and leave the heritors and kirk-session 
to fix the aliment in the ordinary way.* But as to aliment ac- 
tually advanced by one parish to a pauper belonging to another 
parish, he would undoubtedly be entitled to ^ve decree for the 
specific amount in an action of relief. 

On the same principle on which the sheriff is held to have 
jurisdiction in such actions of recourse by one parish against 
another, he oiight also to be held to have jurisdiction in similar 
actions against parishes by individuals who have supported pau- 
pers, whom they were not liable by law to maintain ; and his 
jurisdiction in such cases seems to have been formerly acknow- 
ledged ;' in a late case, however, the Court were equally divid- 
ed on such a question.^ 

213 Where the heritors and kirk-session refuse or neglect to 
meet and take an application for relief into consideration, the 
sheriff has jurisdiction to entertain an application from the 
pauper to the effect of ordaining the heritors and kirk-session 
to meet and consider his claim, and give a deliverance thereon;^ 
and in the case of Glassford, quoted in support of this doctrine, 

I Hotton Dee. 6, 1770, (M. 10574) Coldiogiuane, Joly 28, 1779. (M. 10582.) Res. 
eM», Nov. 88, 1801, (M. 10680,) and Mfcnd othera. 

s Paton, Not. 80, 1773, (M. 10577-) CoUinghame, May 88, 1779, (M. 10588.) 

s Howis, Jaooary 85, ISOOl (M. kpp. Poor 1.) Opinion of Lord Justice Clerk in 
tbe cpe of tha Abbey Pariah of Paialey v. Richmond. (Appendix, No. VII.) 

^Glaaalind, July 10,1887* (AS. &D. 981.) See mora paiticolarly ai to this case, 
ii^roj p. 272, note. 

* Glassfoid, uttvpra, Opiniona of Jodges in Abbey Parish of Paialay, ut npnu 
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the Court further found that the sheriff was entitled to take a 
proof as to the pauperis settlement, but only to the effiDct of 
enabling him to decide whether he will order the heritors snd 
kirk-session to meet/ 



1 The circnmstaiices of tlus eue were as fellowB : Orr, aa operatiTe weaker in the 
parish of Glassford, receired into his house, to hosid, an infint diikl of one Tofranee^ 
whose wife had deserted him, and who was said to have a SfttlwnHi t In the pnrii^ Tor« 
tmttt having diod, Orr nmde repeated verbal applirations to tike lainitrfrr to have the 
child taken off his hands. These were ^ther neglected, or, as the ministw alleged, 
were verfaoUy refused by him. At last, Orr presented a wrtttai petitian to the h ei lCMin 
and Idii-eeKion ; but no deiiTennoe was given on this petition, nor any naoti^g held 
totake it into ooasidenition. He then presented n petttion to the sheiifi^ praying him 
to ordain the heritors and kirk-session to take the child off his hands, and relieve him 
of its sopport : and, fidling their doing so^ to find them liaUe to him in sadi sam of 
alfanent as might be deemed Raaonable^ or, at all cvantsy to ordain thm to meet and 
take the case into consideration. The heritors and kiri^eession, besides aUegiag that 
Glassford was not the pariah of Torrance's settlement, and that the child had relations 
who were bonnd to maintain it, olgected to the sheriff^ jariadiotion ; bnt, after aoma 
pfMeduie, certain interlocotors were prononnoed bf the shefiff«ibstitnle "m**'**^ 
his jurisdiction, and allowing a proof as to the question of settlement ; and the sheriff^ 
depute having adhered, the heritors and kirk-session brought an advocation. In the 
meantime, however, between the date of the interiocntors of the aheriftanbatilato and 
that of the sheriflUepnta^ the heritorB and kiik aeaainn had held a neeli^g, wha^ in- 
stead of disposing regularly of Orr*s application, they merely approved of the minis- 
ter's conduct, which had consisted in refusing verbally Orr*s applications, and reaisting 
his petition to the sheriff This wss property considend as making no alterataon on 
the case^ in whidi the Lord Ofdinnry (Lord Cringletia) pronounced dm following in- 
terlocutor : — * In respect that the petition in this case to the sheriir was not at the in- 
< stance of the pauper himself, but at the instance of the respondent, who, it is ndmit- 

* ted on all hands, was not bound to aliment him, and was brought agaiaat the paiiah 
' of Glassfinrd for relief of the burden of mamtaining the chiU, and that the jurisdiction 
^ of the sherifThas always been sustained in such cases, and was acknowledged by the 
' Court in the case of the Abbey Parish of Paisley ; and also in respect that the aheriff 

* has jurisdiction to order the kirk searrinn to meet to consider whether n ponpes ia 
' entitled to aliment or not, and oonsequently may take snch steps as will ennbie him to 
'judge whether he should order or not the kirk-session to meet for that porpooe ; and 
'inreipect that in thb instance the sheriff has done no mora than to take snch min s nujs 
' when the advocation was brought, remite the cause si a ipfe 'ciler to the sheriff.* TVa 
lierilors and kirk>«ettion having reclaimed against this interlocutor, the Court adhered 
to it, * in sofar as it remite the cause ampUeiter to the 6heri£^ " in respect that the 

* sheriff has jurisdiction to order the kirk-eession to meet to connder whether n pan- 

< per is entitled to aliment or not ;" ' but being equally divided as to the other grood 
on which the interlocutor was founded, they at the anme time recallad, ^Mmd vUra, 

< the rationea decidendi of that interlocutor as unnecessaiyw' It may be deemed preanmp- 
toous on my part to venture to eipress any donbt of the oorrectnesa of a de e iman of the 
Court ; but the qnestiona hero involved are so important that I oaanot refrain from 
making a fewobaervationa on this judgment^ both in so feras it does not, and in ao far 
as it does adhere to the interlocutor of the Lord Ordinary. 

1. In so far as the Court did not adhere te the interlocater of the Lord Ordinary, 
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Doubts hiive been entertained) whether in such a case sher- 
Vb and justices of the peace would not farther be entitled to 
supply Am deficiency by directly exercismg the powers rested 



findiiii^ the aetioo oompetnt befiwe the sheriH^ in raspeet of ht Im^; an aclioB of 
reoonrM by a third party who had supported the paoper. — It is clear, and indeed it ia 
admitted on all hands, that if the action had heen at the instance of another parish, it 
woald have been uouip e t e nt before the sheriff; bet it appeera to me dtfienlt to draw any 
legal distinction between an action ef reeonrae by one parish sgainat another, and by an 
individual third party against a parish. The jurisdiction of the sheriff does not surely 
aiiae &oin the party pursuing being a parish, but from the nature of the action being 
one which inTolfs a qneetien ef patrimenial right. The heritors and Urk-eeasionaie 
aodonbt the sole judges in the fint instance of daina by panpsraforafinent ; but them 
is no authority in our acts of Parliament for holding that they are likewise the sole 
judges in thefirst instance of demands of recourse at the instsnce of third parties. In 
such drenastaiiosstfaey an not jadgea, but partiea, and their nfiiaal to nliere the in- 
diridual, is not the judgment of a court, hot the refiisal of a party. Against such a re- 
fusal the individual seeking recourse could not advocate as a pauper could do against a 
judgment refusing to aliment him ; and, on the whole, it humbly appears to me^ that 
the Lord Ordinary was right in sustaining a juriidiction which the Court seen to have 
sancti o ned directly in the case of Alyth, (Howie^ M. App. Poor 1,) and by strong impli- 
cation in a series of other casea of actions by one parish against another ; and indeed 
this case cannot be considered as a decuitm contrary to the Lord Ordinary^s opinion, 
for ahhooghtwo ef the Jvdgoi diffarad fnmi hia Lordahip^ the Court qualified their re- 
call of the rolio deddauii on this point, stating it to be recalled as unnecessary.* 

2. In so fiu* as the Court adhered to the Lord Ordinary^s interlocutor. — If the Court 
had thereby merely sustained the jurisdiction of the sheriff to ordain the heritors and 
Idfk iesBinn to meet and pronounce a deliverance on the application pres e n ted lothem, 
there could be no room for the sli^test doubt sa to the correctness of the judgment ; 
or had they even suftained his right to decide the question of settlement, this might 
have been held to be sanctioned by the practice of the country ; but the import of the 
dedaion was, that the sheriff was entitled to inveetigate the question of se tt lem e nt, not 
however to the effect of deciding that question, but merely for the purpose of enabling 
him to come to a cooclusion on the point, whether or not he would order the heritors 
and ktrk^Msaion to meet. Now, with the greatest deference, there does appsar to be 
some little inconsistaney hefe^ If the sheriff cannot detetmins the question of aettle- 
msnt, and osn do nothing more than ordain the heritors and kiri^-session to perform the 
duty imposed on them by law, of meeting and deciding on claims lor aliment brought 
before them, itassns very anneosasary fi» him to investigate the question of settlement, 
for it iatha duty of the herilon and kirfc^easion tomeetand considerifipIiGations made 
to them, whether it shall turn out that the applicants are truly entitled to relief from 
them or not ; and they would not be entitled to refuse to meet, beeause they thought 
the paaper had no satUemant, that bahig a matter, in order to determine which, they are 
by stntola bound to meet The sheriff therdbre would be entitled at once to ordain 
them to meet and do their duty by deciding on the cUim, without first ascertaining 
whether the heriton and kirk-session will be bonnd to support the pauper if he prove 
a fit oljeel for parochial relief; and, on the other hand i«ain, if the aheriff be entitled 
in such a case to decide the question of settlement, the judgment does not go far enough^ 
as it only tustams his jurisdicUon to the effect of ordaiidng the heritors and kirk-session 
to 
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in tliese bodies. 8ticb doubts, as to the sherifi, have piobiUy 
origbiated from a miaappUcatioii of the act l&Jij c 18. Bj 
that Btatute, the Commissioiien of Ezdae, in the eyent of the 
heritors and kirk-sessions not sending the idle paupers, &c. to 
the correction-houaes, and n^ecting to raise the allowances tot 
their support there, were authorized to exercise the powers 
granted primarily to the heritors and kiric-session for that pur* 
pose ; and, by the proclamation, March 8, 1698, the sheiiffi 
were substituted in place of the Commissioners of Excise. The 
powers granted by the act 1672, however, related solely to the 
execution of the laws regarding vagabonds and idle persons, 
and had no reference whateyer to the case of the regular poor, 
as to the management of whom no jurisdiction was ever vested 
in these commissioners ; and in none of these enactments (ex- 
cqpt the act 1661, c. dB» considered above, 206) is there any 
appearance of an intention to confer on sheriffs or justices 
of peace the power of actually administering the laws, in refer- 
ence to this dass of poor, in any event wKatever. 

They are, no doubt, directed to see the difoent acts of 
Parliament put to due execution ; but the powers granted them 
for that purpose (except as to vagabonds, &c) extend only 
to the right of ordaining the heritors and kirk-sessionsy and all 
others, to give obedience to the acts of Parlian^ent, and to per- 
form the duties with which they are charged, and of imposing 
the specified penalties on them in the event of neglect or refusal. 
(See suprtij 204.) They would probably, however, be held en- 
titled to enforce their authority, by also Awarding an allowance 
to the pauper, while the heritors and kirk-session refused to 
obey their order to meet and consider the case. 

214. Sheriffs have the power of fining persons rsfusii^ to pay 
the portion of assessment laid on them, in double the amount 
of their quota.^ Persons giving alms to beggars out of their 
proper parish, were, by procIamatioB, 11th August, 1692, 
made subject to a penalty of twenty shillings Scots ; heritors 
refusing to send vagrants out of the parish^ in a penalty of ^20 
Soots, and persons appointed to conduct than to their own pa* 
rishes, in two merks, for neglecting that duty. The power 

> Prodamatiooi 39Ui August, 169S. 
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of inpiMiiig tbflie pen^kieB is given to dwriffii» juttioes of the 
peace, and magistrates of burghs, by piodamation, 31st July, 
1694 



AS TO TAQABOVM AUB IPLB PBS80NS. 



315. The pdwets of sherUb and justiees of the psaee, m to 
the execution of the laws against Tagaboads and unemployed 
persons, are very extensive, and as to these they possess a juris- 
diction in the first instance.^ . They are intrusted generally 
with the power of inflicting the different penalties directed 
against vagabonds, strong b^gan, and their receptors, (as to 
which see stipra, p. 164.) To the sheriffs also, both directly 
and as coming in place of the Commissioners of Excise, was 
committed the power of carrying into execution the provisions 
for the employment of vagabonds and idle persons, masterless 
and out of service, in correction-houses, &c. when the pardes 
charged with doing so, in the first instance, failed in the perform- 
ance of their duty.' These latter provisions, however, having 
become obsolete, the powers for carrying them into execution 
have, in like manner, fallen into disuse. 



SECTION 4. 

Of the Powers of the Court of Justiciary. 

216. By several acts of Parliament, the Judges of the Cowt 
of Justidary were directed to try Egyptians, vagabonds, &c. 
at their several circuit courts.' But since the severity of the 
punishments directed against these individuals has been so 
much mitigated in practice, the Court of Justiciary has not 
been called upon to exercise this jurisdiction. It would, how- 
ever, of course, have the power of reviewing, by advocation, any 

1 1«M» c. 7, c 85, e. 42.— 1449, e. 82.— IMS, c 70.^1070, <V 74^1617 c l&— 
1863, c. 16—1872, c. IS.— Proclamation, Aogml 89, IW. 
« 16t9» c IS^^lSTl, e. 18.— PtaclttiMlioD,Jttlf SI, ISOi. 
' 146ft, c 4&— 1467» c. 7a— 1535, c 28. 
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sentence of an inferior judge inffictbg piunahment on audi de- 

» 

linquents. _ 

217. By 1692, c. 149, the Judges OrdinsTy and the juatkeB 
in landward parishes, are rendered amenable to theJCourt of 
Justiciary for neglecting or refoising to put the acts of Parlia- 
ment relative to the poor into due execution, but only to the 
effect of being subjected' to the penalties piovided by the L^^ 
lature fer disobedience or neglect 



SECTION 5. 

Of the Powers of the Court of Session. 

218. The Supreme Civil Court has an inherent jurisdiction, 
which can only be excluded by. express act of Parliament, 
over all inferior civil judicatures of every description. Where, 
however, these inferior judicatures are invested by the Legisla- 
ture with special powers as to particular objects, the juiisdictioii 
of the Court of Session as to these is only appellate and not 
primary. 

Thus, although no power is expressly given to the Court of 
Session over the proceedings of meetings of heritors and kirk- 
sessions, it has an inherent jurisdiction over them, and can re- 
view all their determinations ;^ but the Judges will not interfere 
with their decision as to the amount of the provision allowed to 
a pauper, unless it be elusory or totally inadequate.' . 

219. Nor will the Supreme Court, in the first instance, exer- 
cise any of the powers committed by the Legislature to the her- 
itors and kirk-session for the provision of the poor. 

220. The Supreme Court may not only review the decisions 
of the heritors and kirk-session, but it seems to possess a con- 
trolling power, where the heritors and kirk-session refuse or 
neglect to meet and to exercbe the powers intrusted to them for 

1 HigRina, July 9, 1S24. . (8 S. & D. SSO.) 

sibiiLiioie. Bobert, Feb. A» 1885. (SS.&D.34a) . See^ ko«r«vcr,4i9PinBp.Sl6, 
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the rapport of the poor. In each a case, the Supreme Court 
would, in virtue of its inherent jurisdiction, be entitled to pro- 
ceed against the heritors and kirk-session so failing in the per- 
formance of their duty, as against any other inferior magistrates 
and judges. 

S21 By the statute 1672, c. 18, power is ffren to the Privy 
Council * to appoint all ways and means^ for making the pro- 
visions of the act effectual; and the three latest statutes rela« 
tive to the poor which appear in the statute-book, grant gener- 
ally to the Privy Council ' power to cause put the saidis laws 

* and acts of Parliament in execution, and particularly to cause 

* the persons therein intrusted to do and perform their parts ac- 
' cording as they are thereby enjoined.^ 

222. Since the abolition of the Privy Council in Scotland, the 
Court of Session has been held to have succeeded to their 
powers of redressing wrongs for which there is no other effec- 
tive remedy ; and it would accordingly, therefore, on this ground 
also, be entitled to cause heritors and kirk-sessions * to do and 

* perform' the duties assigned them by the acts of Parliament 
as to the poor, in the same way as the Privy Council might 
formerly have done. It must, of course, be held to possess 
every power necessary to the exercise of such a jurisdiction. 

933. The proper form of bringing the determinations of heri- 
tors and kirk-sessions under review of the Court of Session, is by 
advocation,^ — ^that of complaining of their conduct, in neglect- 
ing to provide for the poor, is by petition and complaint,' in the 
course of which the Court might give relief to the party com- 
plaining, as well as punish the heritors and kirk-session failing 
in their duty. 

234. When the heritors and kirk-session have not given a 
written judgment, it has been doubted whether advocation 
would be competent, there being no record. Should an advo- 
cation be held incompetent in such a case, it could only be on 
the ground that the heritors and kirk-session had not pro- 
nounced a determination on the question; and they would 



1 Higgina, July 9, 1824. (3 S. 8e D. S39.) 
• Telford, Maitb 10, 1827. (4 S. & O. 545.) 
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•oeoidingly be Iklde to be pioeeeded agnul ae haTiagfiHled ii 
the perfimnanee of tbeir doty. 

835. The Ceurt of Seenon has an equal power of contnl 
and lerieir over the piooeediiigs of private trastees off moitifica- 
tions for behoof of the poor, as over those of heriton and kU^ 
sesrions. 
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CHAPTER IX. 

OF THS 700K*8 &OLL IK THE C0T7RT OF 8E8SIOK. 

226. The beneyolent provision which our law makes fof 
enabling indigent persons to prosecute their just rights, owes its 
origin to a statute of a date so early as the reign of James I. 
By an act of the second Parliament of that monarch, (1424, c 
45,) it is provided — ^ Gif there bee onie pure creature for fiiuke 
^ of cunning or dispenses, that cannot^ nor may not follow his 

* cause, the King, for the love of God, sail ordaine the judge 
^ before quhom the cause suld be determined to purwey, and 

* get a leill and wise advocate to follow sik pure creatures^ 
^ causes; and gif sik causes be obteined, the wrai^r sail assyith 

* baith the partie skaithed, and the advocate^s ooastes and travel.^ 
Under the authcnrity of this statute, a regular institution has 
gradually been formed tot the accomplishment of the humane 
object contemplated by it, and is now regulated by various acts 
of sederunt, particular^ that of date 16th June, 1819— of 
which a copy will be found in the Appendix, No. XI/ 

227. By that A« S. following the povisions of preceding efrr 
actments of the Court, the Faculty of Advocates Are directed 
to appoint six of their number annually, to be advocates for the 
poor ; and the Writers to the Signet, and the agents or noUd^ 
tors, are in like manner directed to nominate four of their num- 
ber respectively, to be writers and agents fiir the poflar; «id • 
Ust of the persons so appointed is ordered to be given in hf 



1 The wferal acUof SfldenmtonthMsalgectfaraMfoIlowBS A.8. March 2,1634; 
April 27, 1A85; Not. SO, 1686; Jane 9, 1710; June'lf^ 1742; Asgiirt 1% 1784; 
July 11, 1800; Jvne 16, 1819; and D^ 24, 182fi. 
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these bodies respectively, to the junior derk of each division, 
which list is appointed to be entered in the books of sederunt.' 

228. An alphabetical record or roll, is, by the A. S. 11th 
July, 1800,' appointed to be kept by the junior derk of session, 
of all applications for the benefit of the poor^s roll, and of the 
deliverance thereon ; and the d^ks of each division are directed 
by A. S. June 16, 1819,' on or before the sixth sederunt day €£ 
each winter session, to make up and report to the Lord Presi- 
dent of the Division, an abstract of the number of applicationa 
which have been presented for the benefit of the poor^s xoU dur- 
ing the year preceding, with the manner in which they have 
been disposed of. 

2S9* In like manner, the advocates and agents for the poor 
are direicted to box a report, by the same day, to the Lord Pre- 
sident of each Division, of the actual state of the poor'^s roll of 
that Division, the number and names of the persons enjoying 
the benefit of it, with the dates of their several warrants of ad« 
mission or renewal, and any special matter rdating to that roll 
generally, or to any particular case, which they think the Court 
ought to kndw.^ 

230. The act 1424, as seen above, describes the persons for 
whose advantage it was framed, as ' pure creatures, who, for 
' faulte of cunning, or dispenses, cannot, nor may not, follow 
* their cause ;' and the A. S. lOth August, 1784, mentions, as 
the parties entitled to the benefit of the poor^'s roll, persons in 
^ indigent circumstances, and altogether unable to prosecute 
^ their claims in a court of law.^ The d^ree of poverty neces- 
sary under these descriptions, to entitle a party to the benefit of 
this institution, may be scnnewhat uncertain ; but at all events, 
in practice, the right of admission to the poor'^s roll is not hdd 
to be limited to that class of paupers who are proper objects of 
parochial relief. 

' 231. The decisions reported on this subject are few in num- 
ber, and somewhat contradictory. In one case^ the Court re- 
fpsed the benefit of the poor^s roll to an infant, whose only pro- 
perty was a small heritable subject, in part burdened with debt, 

» A. 8. JoDe 16,' 1819, § 1. tg;. , g ,jj. «§9^ 

« Paul, Mareh 8, WIS, (M. 14S8a) 
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and where the objed of obtauung the priyil^ was to pursue 
an action for warrant to sell the property, which otherwise wouU 
be almost entirely exhausted by the expenses of the action of 
sale, ^ the Court conceiving it to be a dangerous precedent to 

* admit any one who was in possessbn of an heritable subject to 

* the benefit of the poor^s roH^ But in alater case, they found, 
that the possession of heritable prop e rty was no otgection to a 
party getting on the poor^s roll, if he was unable to support him- 
self/ In like manner it has been found, that a lad who was 
derk in a countingJiouse, with a salary of ^80 yearly, was not 
entitled to the benefit of the poor^s roll,' while it was subsequently 
laid down, that this case was not intended to fix a general rule, 
that a person with an income of «f 30 was not a proper object 
for the roll, but that each case must depend on its own circum- 
stances ;' and, metre lately still, a bachelor with an income of 
^54, 1%., and a married man having one child, with an income 
of <£40, Ss., were refosed the benefit of the poor*s roU.^ 

232. A party, desirous of obtaining the benefit of this insti- 
tution, must apply) by petition, to the Court of Session, speci- 
fying the process or processes, raised, or to be rused, for which 
it is craved ;' and this petition must be accompanied by a cer- 
tificate under the hands of the minister, and two elders of the 
parish where he resides, setting forth his drcumstances accord- 
ing to a specified formula, a copy of which will be found in the 
Appendix, No. XI.^ 

233. To obtain this certificate, the party must (if his health 
permit) appear personally before the minister and elders, and 
make a statement or declaration of his circumstances, as speci- 
fied in the above-mentioned formula; and the minister and 
elders are desired to certify how far the statement consists with 
their own proper knowledge, or the knowledge of any of them, 
or whether it rests solely on the statement of the party ; and, in 



May 24, 1814. (F. C.) 



s Wallace, June 11, 182S. (SS&D. 301.) 
> Mantosh, Nov. 26, 1820. (8 S. & D. 28.) 

4 Hunter, Dec. 11, 1820. (8 & & D. 223.) Diyadale, Dee. 10, 1820. (8 S. & D. 
276.) 
* A. & Not. 20^ 1686. « A. & June 16, 1810, § 2. 
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the btter case, lo certify furthery whether he be of good char- 
acter, or worthy of credit^ 

334. Before making this dechnatkm to the ninkter aDd ddeia, 
ten days^ intiiiuitum of the tune and place fixed for emittiBg 
it mast be giyen to the opposite party, and evidence of anch 
intimation muat he prodaced to the minister under the hand 
of a notaiy-paUiic, messenger-at-anns, dieri£P or tomn^Sast^ m 
other officer of the hew.* 

935. This declaration, vith the cerdficate of the minister 
and elders, and certificate of intimation to the opposite party, 
are dedared to be the waizant for the pedtiML to the Court. 
Bat if (as has happened in a fow, though rery few instances) 
the minister and elden refuse to receive the poor person^s de- 
delation, and grsnt the correspondieg certificate, the Court 
will, <m the petition being moved, (these circumstances being 
duly set forth in it,) reaut to the sheriff of the county where the 
party reside^, to receive the dedaration, and report.' Of the 
diet fixed for this declaration, the intimation of ten days would 
seem to be necessaiy, as in the case of that before the minister 
and dders.^ 

236. The petition to the Court may be in wiking ; and be- 
udes the process copy and original certificates to be lodged with 
the derk, one other copy only is necessary, whidiisto be boxed 
for the President of the Division to wUch application is made. 
To. this, however, a copy of the declaration of the party, and of 
the certificate by the minister and eldem, must be appended.^ 
The petition on being moved, if the requisites have been pro- 
perly comj^aed with, is then ordered to be intimated in the 
minute-book and on the walls, for ten days ; on the exfijj at 
whidi period, it is again moved, and as a matter of oouxse re- 

> A.a June \% 1819, § 3. * Ibid. § 4. 

s Battny, July 8^ 1824. (8 & & D. 232.) ThomMn, Jan. 21, 1829, (31 S. Ic O. 
801.) In a late case whera a report had onee been made by the shnil^ bot aome time 
badelapaed, dnrin^ which the applicant was incaroeimled by hia opponent^ andali- 
mentad under the act of Graee^ the Coort held it unnecessary to have aneir report and 
remitted to the lawyers and agents fm the poor. M*Con v. Downie, Feb. 6^ 1830. (8 
8.&a) 

^ So the Court intimated on the occasion of anch a remit lately, Poor MCcil r. 
Downie, July ?« 1827. (Not reported.) 

• A. 8. Jane 18, 1819, | 5. 
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mitted to two of the counsel and one of the agents, or a writer 
and an agent for the poor mrnimaUmy^ to report whether the 
applicant has a pnbfMlii eauaa liiigamdif and is otherwise en- 
vied to the benefit of the roIL On this remit being made, it is 
the doty of the writer to the signet, or agent named in it, to pro- 
cure from the applicant or his former agent, infocmatien as to the 
circumstances of the case, and to draw up a full memorial thereof^ 
and to direct and assist the applicant in procuring such farther 
evidence or explanation as to the circumstances of the case or 
hia own poverty, as may appear to be necessary.* 

S87* ^he counsel and agmts are then to consider the me- 
Aorialso prepared, and determine whether the applicant has a 
fftobabUu emua Uiigandif and also to hear all objectbns wUch 
may be offined by the adverse party as to the truth of the state* 
menta in the applicant's dedaiation, and the certificate of 
pover^ ; and they are entitled to require further evidenceras to 
due matter.' Having made the necessary investigations, &c the 
counsel and agent are then to report to the Court, whether the 
applicant has a probabiUa cauaa UHgandi, and whether the 
statements in his declaration iqipear to be correct.^ 

If they report Aat he has not a fmiteMw cauaa, or that his 
statements are untrue, the Court will refuse his petition, and 
will not review the determination of the lawyers and agents, as 
to this matter, aldmugh thqr axe sometimes in use, on special 
dicamstaaces bring stated, to make a second remit to the coun- 
sel and agents.' On the other hand, if the report be fiivourable, 
the Court generally admit the applicant, although it is still com- 
petent to the adverse party, at this stage, to oppose the petidon 
being gtaated, on die ground that the applicant^ circumstances, 
as reported, are not such as to entitle him to the benefit of die 
lelL He might probaUy also be endtled to object to the ao- 

i A. & Am^. 10, 1784, § 4. Jmm 16, IBIS, § & 

> A.& JuMie, i8i9i§n- 

s Ilnd,§6. 

* Ibid. Thfi Court lately granted warrant to transmit to EdinbuiKh certain In- 
Mor Coort [if o w e a , for the porpoee of enabling the lawyera and i^nts to report on 
ihepnbabUii onwo, in an action for ndncing the decrees in these processes. Stewart, 
Dec. is, 1889. (S & & a 2^) 

A Cnrrie^Jan.21,iaS9.(7S.&P.S02.) 
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cinacy of the report as to these drcumstances, so as to obtain 
a second remit. 

238. This is the proper stage ibr objecting to the party^'s db» 
taining a warrant for admission to the roU, and if olgections 
are not stated now, they will not be listened to afterwaxds^^ 
unless perhaps as against an application tat a renewal of the 
warrant 

289. If the Court, on considering the report, deem the appli>- 
cant entitled to the benefit of the roll, they grant a warrant ac- 
cordingly, confined to the process in respect of which the appli^ 
cation is made, to subsist for the^.period of two years,' in virtue 
of which his cause is conducted gratuitously, and without pay- 
ment of any of the ordinary; du^'of Court. If a party, how- 
erer, not being on the pobr^s roll, 'obtain a paper to be received 
without jiayment of dues,' by ma^kmg.lhe word > Poor^ thereon^ 
It will be held as if the paperihaHnot been presdited, and. the 
•finally of an interlocutor will;: not be 'preventedby a redann- 
jng note so .lodged.' On the pau{flsr lii^mt, however, gaining 
•his cause with expenses, the deHaPi fees* it has been foond, mny 
be charged against his opponent ;^ and, in like manner, the 
party so found liable in expenses, must pay the otdinary fees 
and charges of the counsel and agents. 

240. The counsel and agent who have reported on the cause 
are also appointed to conduct it after the applicant has been 
admitted to the roll, andthey continue to do so while he remains 
on the roll, although they may have ceased to be Oounsel and 
agents for the poor. 

241. It is directed by the A. S. 16th June, 1819, thai ihe 
names of the counsel and agent appointed to oonduct die 
cause, shall be marked on the margin of the summons and de- 
fences, or letters of advocation and suspension, and on the back 
of every subsequent paper given in ; and that no enrolment 
shall be made except by the agent so appointed, nor in the 
name of any advocate but the counsel -so appointed ; and die 

> Plowman, Dec. 1, 1823. (2 S. & D. 543.) 

* A. S. Jane 16, 1819, § B. 

' Panario, March S, 182& (6 S. & D. 095.) The Court in this case u^timated tliM 
if such a proceedmg again occurred, they wouM visit the i^eot with pcpal oonse- 
qoencei. 

* M'Kay v. M<Leods, July 17S5. (5 Brown's Svpp. 417.) 
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word * Poor^ is directed to be prefixed to the name of the part^, 
on every paper given in to Court.^ It is further provided, that 
no other advocate or agent shall be employed, or shall allow 
their names to be used in any stage of the cause, unless, on an 
application to the Lord Ordinary or the Court, the assistance 
of one of the other advocates or writers for the poor shall be 
specially authorised ; in which case, those first appointed, and 
those so added, shall thenceforward act conjointly in the cause :' 
and it is declared, that in the event of any of these particulars 
being n^lected, the Court, on the application of the adverse 
party, may open up and set aside the previous proceedings in 
the cause, deprive the party of the benefit of the poor's roll, or 
apply such other remedy as the circumstances may require.' 

242. On the expiry of two years ftom the date of the ordinal 
warrant, if no renewal be obtained, the party can have no longer 
any benefit therefrom, except that he is entitled to a gpratis ex- 
tract of any decree which may have been pronounced,^ and the 
subsequent renewal after an interval 'from the date of expiry, 
will not, it woiJd appear, draw back in its effects to the inter* 
vening period.* • * ' 

243. Application for renewal of the warrant may be made by 
note to the President of the Division where the cause is de- 
peadkig; whidi note must be accompanied by a report' from 
the counsel in the cause,' staling whether it appears to him or 
them that die party has' still' a probabiUa causa liHgandi^ and 
giving a concise detail of the steps which have been taken for 
bringing the process to a conclusion, and the cause which ap- 
pears to have prevented a final determination.^ This note 
must be intimated to the agent for the adverse party in com- 
mon form, before boxing it for the Lord President ;7 and it 
would appear to be competent for the opposite party then to 
state such circumstances as may warrant a refusal to renew the 
privilege. 

244. Even before the expiry of the warrant, the Court will, 
on special circumstances being stated, remit to the counsel and 



••• I 



1 A. S.IJuiie 16^ 1819, § 13. > n»d. > § U. 

« A. S. Au{^. 10, 1784. g 5. 

^ Dicta of Court, in Mardodi, Jane 3, IQ^S (4S.&D.6&) 
« A. S. June 16, 1819, § 8. . ^ Ibid. 
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agent, to report whether the pniy has still a probabUig oauBOf 
and is still in circumstances to entitle him to the benefit of the 
roll. Thus, in the course of an action of danu^gea by a par^ 
on the poor^s roll, the defender having judicially offisred £4/^ 
and the ezpensea of process, and this offer having been refused, 
the Court ranitted to the counsel and i^;eilts to rqMxrt whether 
after this oflEer the par^ had still a prebabilia cauia Utigandif 
and on their reporting Aat he had not, and ougjit to aeoepithe 
offer, they ordered his name to be strudk off the roU.^ 

245. If a party on the poor^sroU gain his cause with expenses 
generally, this wiU be held to include the eoqiense of getfeii^ 
on the roU.^ But if this expense be not chaiged at the tane^ 
and the accounts be audited and decerned for, it will not be al« 
lowed afterwards to daim it^ 

246. It was at one time held inconsistent with the object q[ 
the poor^s roll that parties having the benefit of it should, when 
unsuccessful, be subjected in expenses, even though litigious.^ 
A different rule, however, has now been adopted in practice, 
and parties on the poor s roll are hdd liable to be aulgected in 
expenses of process like other litigants. 

247- But a party on the poor^s roll, residing beyond the 
jurisdiction of the Court, is not bound to sist a mandatory who 
shall be liable finr expenses, if awarded. In such a case the 
mandatory may be sisted under the qualifiottian that he ia not 
to be so liable.^ And, even although no such qualificalioii be 
^ecified, he will not be liable in expenses.^ 

848. In a late ease, where expenses of a previous brandi of 
the litigation had been awarded against a party on the poor^sroD, 
the Lord Ordinary found, that before he could be allowed to go 

> M'lntofib, Dec. 18» 1821. (1 S. & D. 8fi&) 

s Cameron, June 26, 1814. (F. C) ^-^ May SI, 18SL (1 & & D. p. 42, 
nota) 

> Gentles, Not. 10^ 1887. (S & & D. M.) 

« Crinzean, Jane 15, 1749. (M. 10565.) Paton, Not. 80, 1778. (M. 7660.) 
' Carling, March 10, 1826. (4 & & D. 359.) In a prenoua caie, when the partj 

waa not on the poor*B roH, though in an inferior rank of lift^ H was held suffcieBt if 

the mandatory was of the saBM condition with himseUL Scott, January 29, 18S3b 

(2 & a D. 168.) 
• Middlenas, Feh. 9, 1888. (6 & a D. 511.) The privilege b this insUMe was 

eitended to an acoasMry proeeai, ahhoogh, in point of form, the party had only bean 

admitted to the poot*8 roll, in regard to the principal caase. 
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0& with Us cause, he must not only pay the expenses prerkmsly 
awarded, hut must find caution fot those which might subse- 
quently be incurred. The Court, however, recalled his Lord- 
ship^s mterlocutor, and found that he was not bound so to find 
caution.^ There was no occasion to decide whether he was 
bound to pay the expenses previously awarded, as the Court 
held that these had been settled, but the majority of thenr Loxd- 
shipB seemed to be of opinion that he was. 

249. A party on the poor^s roll is equally liable with other 
lidgants to suflPer the penalties imposed in consequence of the 
neglect of agents. Thus, when the agent for a party on the 
poor^s roll had neglected to obtain a reclaiming petition to be 
marked by a principal derl: of Session, within the reclaiming 
days, it was held that the interlocutor was final, and an appli- 
cation to be reponed without payment of previous expenses was 
refused by the Court* 

150. In like manner, in reference to the act of sederunt of 
12th November, 1825, regulating the new form of process, 
which provides generally that parties may be reponed in a cer- 
tain way against decrees in absence, but only on payment of 
previous expenses, the Court enacted by A. S. Dec. 23, 1825, 
that although the party be on the poor^s roll he shall not be 
reponed without payment of previous expenses like other liti- 
gants, * unless it shall appear upon investigation that the de- 
^ creet so pronounced has gone out firom the inability of 

* the party to furnish information, and not from any fault or 
' neglect of the agent in the cause ;^^ or ' the wilful neglect of 

* the pauper himself," as has been added in the consolidated 
A. S. 11th July 1828, sec. 73. 

251. The terms of the statute, 1424, seem to imply, that 
whenever a party on the poor^s roll gained his cause, his op- 
ponent should be subjected in expenses. In practice, however. 



1 Btfiy, BlaySO, 1827. (6 S. & D. No. 343.) 

s Pratt, Jaoe 0, 1824. (3 & & D. 120, and note.) 

' Thia regulation may perhaps be a necewary one, bat there does appear some little 
inconaiftency in subjecting the party to expenses arising from the neglect of agents, 
over whom he has no control, and in whose appointment he has no voice, while, on the 
other hand, he u relieved from the penalty of failure, which arises from causes personal 
to himself, and which an common to all litigants equally with him. 
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the Court exercise the same discretioii in awardiag eiqienses in 
regard to the causes of parties on the poor^s roll as to those of 
other litigants. 

252. A party on the poor^s roll having obtained decree for 
expenses, his opponent suspended a chaige given ithereon, on 
the ground that he had certain counterclaims which he was 
about to constitute by actions which he had raised, and that he 
ought not in these circumstances to be obliged to make pay* 
ment to a person who had sued in forma pauperis j and must 
necessarily be considered as insolvent The Courti howevei^ 
refused his bill of suspension.^ 

1 DoDbv, Jolj 11, isaS. (4&&D.824) 
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SACRAMENTS— NECESSARIES FOR THE ADMINIS- 
TRATION OF. 



1. Br the act I6I79 c. 6, * Anent furnishing of necessars for 
^ administration of the sacraments,^ it is enacted that the par- 
ishioners in every parish shall provide ' basins and lavoirs for 
^ the administration of the sacrament of baptisme ; ahd cups, 
^ tables, and table-cloths, for the mimstration of the holy com- 
< munion, which/ it is further provided, < shall be received to 
^ that use by the minister of the parochin in sick convenient 
^ place as he shall find meet ; and for which he and his heirs 
^ and executors shall be answerable to the parochin, in case the 
' same be lost, or otherwise used to any profane use.^ 

2. Ministers were directed to cause the parishioners stent 
themselves for this purpose between and a certain day, under 
the penalty of losing a yearns stipend ; and letters were authorized 
to be expede, charging the parishioners to meet and stent them, 
selves, and also to make payment of the money, in which they 
should be stented. 

3b The obligatbn here laid on the * parishioners^ generally, 
must, as that term has been construed, be held to lie on the 
heritors alone ; and it has been held that the expense of com- 
munion forms, tables, and cloths, (and of course the other mat- 
ters necessary for administration of the sacraments,) cannot be 
defrayed out of the collections at the church door.^ 

4. By statute 1572^ c. 64/ the parson of the parish was or- 

^ HamUton, Not. 23, 1768. (M. 10670.) 
t Enkine (2, 10, 50,) obMrves, with rafemice to this act, that it « ought proptoly to 

T 
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dained to fiinush the oommuiiioii elements. The expense of 
providmg these, accordingly, forms a buidm on the teinds. 
When lud, faoweyer, on the tituhir, he is entided to have the a- 
mount allocated on the proprietors of the seyeral lands over 
which his titnlaiity extends. 

5. Although the several commissions of tdndsdo not contain 
any express authority to modify out of the teinds a sum for com- 
munion elements, the Court have always been in use, in augmen- 
tations, to decern for a spedal sum for this purpose. 

They cannot, however, decern for the allowance out of the 
stock.' 

6. L.lOO Scots (L.8, Gs. 8d. sterling)* is the gaaeral amount 
awarded, though, in populous parishes, it has sometimes been 
increased to L.lO Sterling. 

7. In an early case, where the sacrament had not been ad- 
ministered, the Court found that the minister had no daim to 
the allowance for communion elements, which must be applied 
to the use of the poor \* and in two other cases, they even 
sanctioned an action of repetition of the allowance, against the 
minister, for such years as he had failed to administer the sacra- 
ment ;^ but, in a later case, they refused to entertain such an 
action.^ It is stated in the report to have been observed on the 
bench : — ^ Were a minister to dispense the sacrament as often 
^ as once every month, no additional claim would accrue to him 

* for communion element moaey. On the other hand, though 

* be should not celebrate that ordinance so frequently as once 



bt mdenlood of tlit few aiaiiten who wero propv ptnon or bentfioiariefe ; fiv the ttU 
pends of all stipeadiAry miDisten were toon after declared free from all bardens, bjr 1599^ 
c 16i«" It it certainly dear that the act 1572 had no refer^ee to mere stipendiary 
niBlatersi hat H maf bo douhtod nHieChar U did not tochide titakra holdiiy the hM»- 
ioomorolyi withont hania^^ toy evra of loola; and, hidaed, it baa heoa a^ ooBatmodyfar 
otherwiaa there ia no authority for making the expense of oommoiiion elefDents a bordea 
on the teinds. 

i RobertaoD, fte. ti. Bttldne, Jnna 17, 1773. (M. Ift69l.) 

t Wilkia «s Heritors of Calt, Feb. 18» 1783. (M. 2493.) 

* This is said to have been the highest sum given down to the year 1777* Minis- 
ter of Jedburgh, Feb. 19, 1777* (A Brown*s Supp. 4ia) 

« Birnle, Nov. 99, 167& (M. 8489.) 

» Heritors of Abdie, July 21, 1713. (M. 2490.) Heritora of Strathmiglo^ Jnoo 10, 
1742. (&I.2491.) 

« Hay, July 14, 1780. (M. 2492.) 



^ 
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* a year, no deduction, on that account, from his stated aUow- 
^ ance, could be required of him.^ The majority of the Court, 
however, do not seem to have adopted this opinion ; for there- 
porter obserres : — ^ The Court seemed to view this matter in a 

* different light from that of a refusal to pay communion element 

* money to a minister, who had fidled to employ it for that sa- 

* cred purpose; in whidi case it appeared that the minister 

* would not have been entitled to demand it^ 

8. The Court, in one case, sustained the expense of a tent 
for preaching in at sacraments, as a proper charge against the 
collectionfl at the church door.* 
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CHAPTER I. 



IVTEODUCTOBY. 



1. Long prior to the Befonnalion, grammar schools in which 
the Latin hinguage was taught, ' and lecture schools^ for instruct- 
ing children in reading the vernacular tongue, were established 
in all the principal towns in Scotland,^ and the government 
appears to have been even then sensible of the advantages to be 
derived to the country firom the education of its tnhabitants ; 
for, in the reign of James IV., we find a statute (1494, c. 54,) 
ordaining, under the penalty of twenty pounds, ' that all barrones 
< and fireehalders, that ar of substance, put their ddest sonnes and 
* aires to the schules, fra they be six or nine years of age, and 
^ till remaine at the grammar schules quhill they be competentlie 

1 See on this subject, and on the state of learniB|f in Scotland generally, prior to the 
Reforraataon, some very interesting^ infonnation, in M^ie's Life of Melville^ chalk si, 
▼oL iL An aoooont of the branches taught at one of these schoob, where MeWille^g 
uncle received his educationi will be found in note C* voL i* of the saoM 
Work* 
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* founded, and have perfite Ladne — and thereafter to remaine 

* three ziers at the schules of art and jure, swa that they have 
^ understanding of the lawes.** 

2. These grammar schools were generally attached to some 
religious establishment, and in Scotland, as in all other Catholic 
countries, they were subject to the control of the church, and 
indeed may be considered as having formed part' of the eccle- 
siasdcal establishment.^ 

3. After the Reformation, the establishment and maintenance 
of schools became an object of eonstant and anxious attention 
on the part of the clergy. In the first Book of Policy it is re- 
commended that there be a schoolmaster < able at least to teach 
^ the grammar and Latin tongue,^ in every parish where tberer is 
a town of any reputation ; and in landward parishes, that the 
reader or minister * take care of the youth of the parish to in-* 

* struct them in the rudiments, particularly in the Catechism 

* of Geneva C and in it, and the repeated applications made to 
Parliament for restoration of the patrimony of the church, the 



1 The ehareh aeem UkewiM to hawezflraiad' a jmiidictioa 0T«r all ftBachi of jMlb 
generally, as appears foom a ease recorded m the Cartulary of Glasgow in refrrsnei to 
the right of the Chancellor of the Cathedral Church of Glasgow, to prohibit any penoA 
from teaching withmit his licMice. The cav is stated in Note K. of M^Crie^s Life of 
Melville^ toI^ ii. as follows t—** In 1484^ Mr. Martin Wan, Ghanosllor of the Metro, 
politan Church of Glasgow, brought a complaint before the bishop (Robert Blackader,) 
against M. D. Dnrie^ a priest of the diocese, for traching scholars in grammai', and 
children in infiBrior beanches, fay himself apart, openly sad pablidy in the said city, 
C per se ac separatim palam et manifisste,'*) without the aUowance o^ and in oppoaition' 
to the will of the Chanodlor. Wsn pleaded that by statute sad immemorial ussge he 
bad the power of appomting and deposing the noasler of titegrasBmai'schbol^oi' of lieena- 
ing or prohibiting all teachers of youth in Qlasgsw (* institnead. et dsatituend. ni^ 
rum. scolae grammaticalis civitatis Glasguensis curamque et regimen dictae soalae- 
u6 magisterium cjusdem habend. Sic quae quod absque Ulins (sic) Msgri. Martini can- 
csOarii ptaencnioati ac csocellarii dictae ecdssiae pro tempore exislentis nuUi liccat 
aeolfem grammaticalem tenerc^ soholaresqne in gramnuticsy ant JQTenea in paerilibw 
per se ckm aut palam infra praedictam dvitatem sea uniTersitatem instruere et doccre.*) 
The Bishop hating heard die parties, omisidered the productions, and examined witnes- 
ses, decided, with the adrioe of his Chapter and of the Rector and dcrics of the unrrer* 
aity, in fafour of the Chancellor, and prohibited Dorie from all teadiiag or instructing 
of youth or scholars, without licence specially sought and obtabed from the said Mr. 
Martin Wan as the Chancellor lt>r the time being.*' From the Bishop having examined 
witnesses, it is probable that hie deckion in this partienlto case as to the Chanoellor*a 
right, may hate depended partly at least on nssge j but still the Bishop*s jnrisdlctioo to 
det e r m ine such a questioa^ and to prohibit the party complained against from teaching, i» 
apffoof of the control exercised by the church in regard to the teaching of youth geneiw' 
ally. 
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support of < schoob^ is uniformly <Nie of the olgeeta lo whicli 
such fiinds are proposed to be applied. The General Asaeiii' 
bly also, at different times, applied to have the mik sanctum 
granted to the superintendants^ taking oogniaance of the schoola 
and teachers of youth ; and, in particular, one of the arlidea 
presented to the Queen by the Assembly of 1565, and again 
agreed to in the Assembly of 15679 is in these terms :—^ Third- 

* lie, That none be permitted to have charge of schofis, oolled- 

* ges or universities, or sit privately or publicly instruct Ae 
^ youth, but sik as sail be tiyit be the superintendenta and 
^ visitours of the kirk, ftmd sound and abill in doctrine, andad* 
^ mittit be thame to yr charge/^ 

4b The interest of the nobles, who had been enndied by 
the spoliation of the Roman Catholic Church, was sufficient 
to defeat the attempts of the clergy to obtain restitutbn of the 
church patrimony, dther fiir their own maintenance or the 
establishment of schools and support of the poor, notwithstand- 
ing the fiivourable inclinations of the Regent Munmy; but 
the Parliament held by him immediately after Queen Mary^s 
abdication, conceded to the church their claim that the superin- 
tendants should have the cognisance of the teachers of youth, 
by the statute 1567* ell, which ordains ^ that all sdnilee to 
' burgh and land, and all uniyersities and colledges, be reform- 

* ed ; and that nane be permitted nor admitted to have charge 
^ and care thereof in time coming, nor to instruct the youth 

* privatlie or openlie, but sick as sail be tryed be the superinteii- 

* denies or visitours of the kirL^* 

5. The superintendants to whom this power was committed, 
though actually exercising an office in the church, had never 
been recognized by law, for at this period the Fresbyt^ian form 
of church government had not received the sanction of the 
civil power, nor indeed tiU^ this year, 15679 was the Reformed 
religion itself formally established by the authority of the le- 
gislature* It IS no doubt true, that the Parliament, held m 
1560, had approved of the Reformation, but they deferred en- 

iBukoftiwUiihwwlKvIm). IS^ 

* Thm pr— abb of thkact it «• fellow >— 'FowM—ikte a» b» »1 hww nd wwitjl ■liuMi, 
•ft is pninded Uwltho south bo fapoeht up oad iaHmoted m the ioor of Ood wad gmim 
'■louerio; ood gif it bo oAorwioo it io tinool boSUi of tbeir bodko Md lodio gif God'o 
< word be not rated in them. Wbeirfoir* kc 
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tering into die connderatioii of the Book of Policy then present* 
ed to them, and Queen Mary constantly evaded the applications 
on the part of the church to have the proceedings of the Par- 
liament ratified ; so that although the Reformed religion and 
Presbyterian government were in fact established throughout 
Scotland, the Roman Catholic religion was that still establish* 
ed by law. 

6« In this Parliament, however, held in the end of the year 
15679 acts were passed abolishing the authority of the Pope-^ 
prohibiting the performing of mass^repealing the acts for sup- 
port of the Roman Catholic religion — ^ratifying the Confessioa 
of Faith agreed to in the Parliament of 1560-^eclaring the 
ministers of the Reformed religion to be the only true church* 
and enacting that the admission of ministers to any benefice 
within the realm, be * only in the power of the kirk, now open* 

* lie and publiclie professMl within the samin.^^ 

In the act regarding the admission to benefices, as well aa in 
that relative to the auperintendance of schools, the Presby tman 
fiom of church government is indirectly recognised, but the 
Parliament did not expressly sanction it, and they referred the 
consideration of * the matter of policy and jurisdiction of the 

* church to certun Lords ddegated by the estates."* 

7- In I57B, the second Book of Policy was presented to Par* 
Ikunent, and in it was daimed restitution of the patrimony of 
the church, to be applied to the maintenance of the clergy,—** 
support of the poor, — ^upholding the fabric of the church, and 
likewise the maintenance of schoolmasters, ^ quilk aucht and 
^ may be weiU susteinit of the same gudes, and ar comprehended 

* under the clergie.^ This book was referred to a committee of 
the estates, and while some acts were passed in confinrmi^ to 
several parts of it, in so fiir as it rqpurded schools and the rea* 
toration of the patrimony of the church, the desire of the 
ministers was virtually refused, and the establishment of the 
policy and jurisdiction of the church was allowed to lie open, 
although in the year following a statute was passed, dedar- 
ing generally the jurisdiction of the kirk to consist in tfa« 
preaching ^ of the true worde of Jesus Christ, correction of 
' manners, and administration of the holie sacraments ;" ^ and 

1 See SUtutei ISS?, e. 3, 8, 4, 6, 6, and 7- <Sfottkwdod, p. 814. 

s C. 9. S 4. « 1679, c. 69. 
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another act was adopted,^ ordaining an assessment on the inha* 
bitants for the support of the poor, instead of providing tor 
their maintenance out of the patrimony of the church, as pro- 
posed in the Book of Policy. 

8. In the following year, the office of bishop was for the first 
time declared by the Greneral Assembly to be contrary to the 
word of God, although the bishops had previously (1575) been 
required to betake themselves to the care of one particular flock 
within their respective dioceses ; and in 1581, the office of so- 
perintendant, (which, as already observed, had never been ex« 
pressly acknowledged by the dvil power,) was discontinued by 
the Assembly as no longer necessary ; while, in a Parliamoit 
subsequently held in the same year, the statute committing the 
superintendance of schools to these ftmctionaries, was ratified in 
an act, entitled, * The ratification of the libertie of the trew kirk 
* of God and religion, with confirmation of the lawes and actes 
^ made to that efiect of befoir.^' 

9« The circumstance that this statute confierring on super- 
intendants a jurisdiction in regard to schools, was ratified after 
the abolition of the office, has been appealed to, on the one hand, 
as proving that, in reference to this matter, these persons must 
be considered as mere parliamentary commissioners, to whom 
personally, and not in virtue of their office in the church, was 
delegated this duty by the civil power ; and, on the other hand, 
as estabUfihing the existence of such a jurisdiction in the churdiy 
as a part of its proper ecclesiastical jurisdiction after this parti- 
cular office had ceased to exist Prior to the late statute of the 
43 Geo. III. c. 54, which establishes a final jurisdiction in 
presbyteries regarding schoolmasters, tiiis point was of amai- 
derable importance, and involved the. question, whether the 
power of reviewing the judgments of presbyteries, in reference to 
such matters, lay with the superior church judicatories, or per* 
tamed to the Supreme Civil Court. This question shall be 
afterwards adverted to, but at present it is only necessary to 
observe, that whether the church is to be considered aa having, 
after, the Reformation, an inherent jurisdiction in reference to 
schools acknowledged by law, they undoubtedly did exetdae 
that jurisdiction in point of fact. 

» 1679, c 74. « 1681, c 90. 
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10. It is no doubt true that the duty of instructing the 
children of the parish was generally intrusted to the ^ readers,* 
who, as ecclesiastical persons, were subject to the cc^niaance of 
the church judicatories. The powers exercised by the church 
courts, however, were not confined to the office or the person of 
the reader, but extended to the province of teaching generally, 
and also to the establishing of schools in several parishes ; and 
indeed, in reference to this matter, they appear even to have 
gone beyond the powers granted to the superintendants by the 
act 1567, ^^d to have exercised a degree of authority not spe- 
cially conferred on the church courts till long afterwards, and in 
some instances greater than presbyteries are now held to possess 
by law.* 

11. In 1592, the act was passed which has been termed the great 
charter of the Church ; but it is ebtirely confined to matters 
ecclesiastical, and contains no restoration to thcBeformed Church 
of the temporal jurisdiction which had been usurped to so great 
an extent by the popish clergy ; neither is any express mention 
made of schools as falling under the cognizance of the church, 
though it re-enacts the statute 1581, which had ratified the act 
15679 wherein it is declared that schools, &c. should be reform- 
ed, and that none should be permitted to teach but such as 
should be trie<ji by the superintendants or visitors of the church. 
In 1606, episcopacy was restored ; and the king, in certain ar- 
ticles transmitted to the presbytery of Edinburgh, after the con- 
ference at Hampton Court in 1604, recommends that ^ Schools 

* in cities, tounes, and families, throughout all this kingdom, be 

* taught by none but such as shall be tried and approved to be 
^' sound and upright in religion; and, for that effisct, that the 

* bishops should take order with them, displacing the corrupted, 

* and placing honest and sufficient in their places.** 

^ See yarions i nsta n ce e of this in note ly next psge^ See also Acts of Aisemblf, 
17th and 18th Dec 1638 and 1642. 

An instance oocnrs in 1580, where the Lords of Secret Cooneil found tbenselTes in- 
competent to entertain a complaint rafsarding the suppression of the schools of the Ca« 
aongate, by a party haTiog^ a grant iVom the abbot of Holyrood. The complaint was 
at the instance of the ' baillies, counsall, and kirk of the boigh of the Caoongait ;* and 
it set forth, that having been * evir cairful, according to their duties, that thair yoath 
< BOttld have been instmctit and brocht up in the knowledge of God and gnda hies ; and 
* thairfor hes had grammar-sculis, ane or ma ; and that not only sin the reformatioun of 
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12. It appears that at this period, although there was no l^al 
obligation on the parishioners to support parish schools^ yet tlie 
exertions of the Church for the accomplishment of this laudable 
object had been generally successful in obtaining the estaUidi* 
ment of such schools.^ These exertions could not, bowerer, be 

'religioaiiybotabointjiiMofpapUtii^UKlpMtmaBaiyofBMB. QshilltkaftMr. Wil- 

< liam Robertson, scholemaster of Edinbort, be some floliciUtknin porcbest of bk bieaet, 

* in the mooetb of October lest, the eonfinnatioun <^ ane papittieell gift, gotten in tjae 

* of blindnen at the abbot of HaliniidhoiUy then being in minontf, without eo n ae nt «f 
' the convent ; and be the lame hea stoppit and diichairgit tbair acatia be tba apace of 

* ane quarter of ane yeir, or mair, last bipost, throw the qlk thair haill infantea aad 

* children are dispersit, &e. The Lordis of Secreit ConnfoiU findis thameselfia not to be 

* jodgea coBpetcot to the said mater, and thairibr remlttia the saaMB to be &ttydSA be* 

* fore the jndges competent thairto as aooordis.* — Record of Privy Coondl^ 9tli Sap* 
tember,1680. 

1 The ceal whh which the Chnrcfa courts pniBued this object, together with bobm 
oariona cuconatanoea aa to the enatoma of the times, will appear iram tht fidloiri^g 
note from M*Crie*s Life of Melville, to which I have alresdy so freqacstly lefBrred. 

** The record of the ' tynod of that part of the diode of St. Andrews, quhilk lyeCh be- 

* north Forth,* containa a report of the visitation of parishes in the years 1611 aad 
1618* This lepoit aflbads, perhapsi» one of the beat BMaaa of aaocrtainiaif tha axaeC 
state of the schools within a short time before the first legislative enactment oa thia 
aobject. It must be recollected, however, in any bference that may be drawn from it, 
that the visitation by no means extended to all the parishes within the boonds of the 
Transfixthian division of the diocese of St* Andrews. 

** The parishes of Tannadice, Perth, Fettercaim, Stiaybrock, Falkland, Foigonmi^ 
Eddie or Newborgh, Innerkillor, Barrie or Panbryde, Kinfannds, Kinnatrd, locbtDre, 
and Bervie^ Mains, and Strickmartine^ BniatislamC Inneraretie, and Mathie^ and Errol, 
were provided with schools. Those of Rescobie^ Feriy of pDrt.«ii.Graig, St. Vigeaos^ 
Kilspindie^ and Rait, Liff, Loggia, and Innergowrie, Moirboos, and Manifurth, were 
destitots of schools. Thus the parishes which had schools were more than dooUe ia 
mirober to those which wanted thenu Where they were wantmg, the visitors ordered 
them to be set op; and where the proviaion for the master waa daleetiva^ thsfy mnda v- 
rangements for remedying the eviL The f<^lowing are extracts :— 

** * Forgouod, August 14> 1011. The skole entertained, and for the better provision of 

* it, thair is ordained, that ilk pleuch in the paroche aall pay to the skoiamaistcr xiip. 

* iiijd., and ilk bairn of the paroche sail pay viijdL ik the quarter. Stnogera thai an of 

* ane uther parocbe sail pay xx. or xxxs. as the maister can procuir ; as it is sgiaid m 

* other congregations.' This was ' the common order.* 

« ' Straybrok, July 1, 1611. It is ordenit, with oomon consent, that the paroehfaieris 
' ssl give among them all, for the maintenance of the soook and sooohnaiater yaiilifl^ 

< iyftic merkis, and the minister saU give iiij llba.'— < April i, 1618. It is reported, 

< that as yet thair cannot be had ane grammer-scole at Bruntisland, the oonnceH of the 

< toune being slaw thairin, and contenting thameselfis with ane qnha teidies the bairacs 
' to reid and wreite. Porasmeikle as it was anes coocladit in ane visitatione^ that ane 
' grsmmer-soole sal be had withm that bruche, and it is most neoessar that it be so: 
' thairibr* it ia ordained that letters be raysed upon the act of visitation.' I do rnit 
know on what aathority the letters were raised, nnlem it were the 7th (9d) act of the 

last, (act part Seat iv. 1&) 
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expected to be completely effectual in every instance ; and at 
last, in 1616^ the Privy Council interponed their authority, 

•'llieTmton tried thavMUfiortioiiortlMtMabera. « P«rtk» Apia 18, 1«1]. Mr. 

' Patrick Makgnigor, aoolemaster^ feond lo have peaed hia coarse of philoeophj in 8t. 
' Leonard's Coll^fe. — Approved.' 

^ Tliera is frequeat reference to the trial of eelioolnaaten in aB the re g i s ters of tiie 
Chuch ooarts. * Andrew Disehingtoo, schoohnaster of Dunbar. The set of the last 
' sjnodall assembly, giving the presbyterie oommissioo to try Andro DischingtoUi school- 

* master of Dunbar, not only in bis hsbility to traTsU in the ministry, bat also to tescfae 
' ane gnunmer-schoole ; being presentit to the prasbyterie» the hrcthren oidanit Urn to 

* com heir yis-day'«wht>4Uyes ; and finr beginning of his tryall to tcache ane psioe of 

< the first booke of the Geoigyckes of Virgill, at the beginning thairof, to try qnhethir 
' he be able to teache grsmmer-Schoole or not.' — Records of Pi e sbyt ei y of Haddington, 
SeptMnber 4^ 1IW4 

** * It wee onlanit be the presbyterie, that the haiU schoohnastenvrithin thair boonda 
' sonld be chai^ to oompeir befoir thame, that they micht not only knovr how yai wer 

* abin to instmet the sooth, hot also charge thame to keip the exercise, that yai myt be 

< the betto- fieqnented with the hsida of religMiu.'.^nnd. Jnne 2, 1MB. 

<* The following extracts from the record of the kirk-eession of Anstrvther Werter 
convey corioos inflMrmationy both ss to the cnstoms of the timei^ and as to the zeal with 
which the edocation of the youth was urged s— 

<< < Octobers^ 160ft. Anentthe ooapknt givan in by HenerieCunyngham, doctor is 
■ the school!, the session thinks meit, that all the yowth in the toun be canted com to the 

* scbooll to be teached. And that sic as are pnir, shall be furnished vpon the comone 

* expenses ; and gif ony pnir refoisis to com to schooll, help of sic thing as thay neid 
' and reqair shall be refused to them. And as ibr sie asars aUe to sualeu their bainea 

* at the scbooll, and do their dewtie to the teacher for them, thay sail be commandit to 
' pot them to the schooll, that thay may be brocht vp in the feir of God and rertoe. 

* Quhilk if thay refuse to do^ thay saD be eallit beibre the session and admonished ef ther 

< dewtie ; and if, after udini?P"b'ff», thej mend not, then fiurther ordour ahail be taken 
' wt them at the discretion of the session. And the magistrates and coansall shall be 

* desyred to tsk fra them tho quarter payments for ther child, end ane dewetie, efUr ther 

< diseretion for the dayes meat, as it shall c5 abort vnto thesa, whiddor thay pat ther 

* bmmes to the school! or not***^< 18th of November. Anent the poira^ it is thocht 
' meit that a visitation ^hell be ; and that sic help thai! be maid to them that ar altoge- 

* ther vnable, that may not travell to seik to themselfis. And the young shsll get na 

* ahaess hot on condition that thay cnm to the schooll, quhilk sa mony aa does shall be 

* helpit ; and the manner of ther help shall be^— thay ahal! haif thrie hours granted to 
' them everie day throw the toun to seik ther meit, ane hour in the morning fira nyn to 

* ten, at mid-day fra twell to ane, and at nyght fra six hours furth ; and the peiple are 
' to be dmjnA to be helplul to sic aa will giv themself to any Tertoc^ and as for others 
' to d«ai lyaidiy with them, to dryre them to seik cfter vertue.*--< April 18, 1&96L 
' Everie man within the toun that hes baimes sold put his bairnes to the schoolle, and 
' ibr everie baime snld give ten sh. in the quarter, and be fred of given meat hot at yr. 

* oimiag pinsareb'— < September 7, KKNIl Item uamat the schooll. Agreid with Henerie 

< Cunyngham, that the pm of the toun shall be put to the f school], and sa many of them 

* as hM ingyni^ and he take paines npone them, sail gir fyv sh. in the quarter^ quhilk 
'thessBMBsaDpay. He sail try out the baimes. They sail be broght befoir the see- 

* eion be the elders of the quarter ; the seasioo sail enter them to the ecale^ and try ther 

* perfiting ; and sa cans reoompens according to bis paines, and ther periitiqg. And aa 
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and by an act, c^ date 10th Decemtber, provided, * That in eveiy 

< parish of this kingdom, where convenient means may be had 

* for entertaining a school, a school shall be established, and a 

* fit person appointed to teach the same upon the expense of 

* the parochinaris, according to the quality and quantity of the 

* parish.'* This was directed to be done ^ at the sight, and hj 

* the advice of the bishop of the diocese in his visitations i* and 
all bishops were commanded, ' that they and every one of them 

< deal and travell with the parochinaris of the particular paiodi- 

* ins within their saidis diooesis, to condescend and agree upon 

* some certain solid and sure course how and by what means the 

* said school may be entertained ; and giff any difiiculty wilt 
' arise among them concerning the said matter, that the said 
^ bishop report the same to the saidis Lordis, to the effect that 

< they may take such order thereanent as they sail think ex- 

* pedient.^ 

13. This act of council was ratified in Parliament by the sta- 
tute 1633, c 5, which is the first legislative enactment author- 
ising the establishment] of parish schools. It is as follows ; 

* Our Sovereign Lord, with the advice of the states, ratifies the 

< act of Secret Council, dated at Edinburgh, the 10th day of 
^ December 1616, made for planting of schools, with this addi- 

* tion, that the bishops in their several visitations shall have 

< power, with consent of the heritors, and most part of the pa* 
^ rishioners ; and if the heritors warned refuses to appear, then, 

< with consent of most part of the parishioners, to sit down and 

* stent upon every plough or husband-land, according to the 
' worth, for maintenance and establishing of the saidis schoolis; 
' and if any person shall find himself aggrieved, it shall be law- 
' ful to him to have recourse to the Lords of Secret Council fer 
^ redress of any prgudice he may or doth sustain.^ 

14. During the great rebellion, an act was passed (1646, 
c. 46,) which, though rescinded at the Restoration, was adopt- 

* for Tther yt are not aUe to perfit, y t thay may raid or wrat^ wkiddor it be for mnt 

* of ingyn or tym to await on, tic shall be caused to leni the Lordia prayer, the co- 
' mandes and beler, the heads of the catechisme that are demanded on the examinaticNtt 
' to the eomrnnnioii, qvhilk travell also the session will a^nowledge and reoompeoae : 

* and ss for the standing yearlie dewetie, refen that to the coonseU of the tova to tak 

* ordour wt.' " 
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ed almost verbatim in the subsequent statute 1696, the firanda- 
cion of our present system. This statute set forth, that the es- 
tates of Parliament, * considering how prejudicial the want of 
^ schools in many congregations hath been, and how beneBdal 

* the providing thereof will be to the kirk and kingdom, do 

* therefore statute and ordain, that there be a school founded, 

* and a schoolmaster appointed in every parish, (not already 

* provided,) by advice of the presbyteries ; and to this purpose, 

* that the heritors in every congregation meet among themselves, 

* and provide a commodious house for a schoole, and modifie a sti- 

* pend to the schoolemaster, which shall not be under ane hundred 

* merks, nor above twa hundred merks, to be paid yeariy at two 

< terms,^ &c. For payment of this salary the heritors were to stent 
every one^s stock and teind proportionaUy ; and on their faHure 
to provide a school and salary, the presbytery was authorized to 
' nominate twelve honest men within the bounds, who shall have 

< power to establish a schoole, modifie a stipend for the schoole- 
' master, and set down a stent for the heritors, which shall be as 

* valid as if done by themselves.* The act further contained pro- 
visions as to the levying the salary, &c. which have been adopt- 
ed in the statute 1696. 

15. On the restoration of Charles II., episcopacy, which had 
been entirely abolished during the Usurpation, was re-establish- 
ed, and on the footing on which it existed in England; and, by 
the act 1663, c. 4, (the same which declared, that none should 
continue professors of universities, who would not submit to and 
own the government of the Church by archbishops and bishops ; 
that ministers not conforming should be deprived of their bene- 
fices ; and which prohibited all conventicles or private meetings 
for religious worship,) it was enacted, that none should be per- 
mitted to < teach any public school, or to be pedagogies to the 

* children of persons of quality, without the license of the ordi- 

* nary of the diocese.* 

16. This state of the law, which, as to schools, was the same 
with that of England, continued till the first Parliament of Wil* 
liam and Mary, when the presbyterian system was, by act 1690, 
c. 5, again restored, and the government of the Church by kirk- 
sessions, presbyteries, synods, and assemblies, was ratified and 
eonfirraed. The above-mentioned act, which declared that none 
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should be petmitted to teach any school without the license of 
the otdinaiy, was repealed by the same ParlifmMit» (act 1690, 
c 270 <u>>d a temporary expedient, for the purpose chiefly of 
removing thoce disaffected to the new establishment, was resort- 
ed to, by the appointment of a parliamentary commission ' ton 

* visiting colleges, universities, and schools.'* The statute 1690^ 
c. 17» however, by which this commission was appointed, had 
also another and a permanent object in view. It proceeds on 
the preamble, that ' Our Sovereign Lord and Lady the King 

and Queen^s Majesties, and the three estates of Parliament, 
considering how necessary it is, for the advancement of rdi- 
gion and learning, and for the good of the church, and peace 
of the kingdom, that the universities, colleges, and schools, be 
provided and served with pious, able, and qualified professors, 
principals, r^;ents, masters, and others bearing office theiem, 
well afllected to their nugesties and the established government 
in church and state;^ and it enacts, in the first place^' Thatfinmi 
this time forth no professors, principals, regents, masters, or 
others beariog office in any university, college, or school, with- 
in this kingdom, be either admitted or allowed to continue in 
the exerdse of their said functions, but such as do acknowl^ge^ 
and profess, and shall subscribe to the Confession of Faith, ra- 
tified and approven by thb present Parliament, and also swear 
and subscribe the oath of allegiance to their miyesties ; and 
withal shall be found to be of a pious, loyal, and peaceaUt 
oonvenation, and good and sufficient literature and abilitieg 
lor their respective employments, and submitting to the go- 
vemment of the church now settled by law.^ The act then 
proceeds to the appointment of the commiBsion, and sett 
finth, that ^ albeit it be their nugestiee undoubted r%ht and 

< prerogative to name visitors, and cause visit the foresaid uu- 

< vecsities, colleges, and schools ; yet at this time their miges- 
^ ties are pleased to nominate and appoint, with advice and con- 

* sttit foresaid^ the persons under-named C and it goes on to 
nominate above fifty persons to < visit all universities, ooU^^ 

* and schods, within this kingdom, and to take trial of the pre- 
' sent professors, principals, regents, masters, and others bear- 

* ing office therein, according to the qualifications and rules 

< abovo-mentioned ; and such as shall be found to be enoneous^ 
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* scandalous, n^l^^t, insufficient, or disaffeeted, to their m»- 

* jesties* government, or who shall not subscribe the Confession 
^ of Faith, swear and subscribe the oath of allegiance, and submit 
^ to the government of the church now settled by law, to purge 
^ out and remove.^ 

17* This parliamentary commission was, as already men- 
tioned, a mere temporary measure, rendered necessary by the 
total change in the church establishment ; and in a few years 
afterwards, the superintendance of schools was placed on a per- 
manent footing by the act 1693, c. 22,^ entitled ^ An Act for 
' settling the quiet and peace of the church,^ by which, inter aUa^ 
it is declared, * that all schoolmasters, and teachen of youth in 

* schools, are, and shall be liable to the trial, judgment and cen- 
' sure of the presbyteries of the bounds, for their sufficiency, 
' qualifications and deportment in the said office/ 

18. Under the aet 1633, the bishop was empowered to im- 
pose a stent for the support of the school only with consent of 
the heritors and inhabitants ; but, in 1696, an act was passed 
(c. 26, copied from the rescinded statute of 1646,) which 
made it imperative on the heritors to establish and provide 
for a school in every parish. This statute intituled, * An 
^ Act for settling of schools,^ sets forth that ^ Our Sovereign 

* Lord, considering how prejudicial the want of schools in many 
' places has been, and how beneficial the establishing and set- 

* tling thereof in every parish will be to this church and king- 

* dom, therefore, his Majesty, with advice and consent of the 

* estates of Parliament, statutes and ordains, that there be a 

* school settled and established, and a schoolmaster appoint- 

* ed in every parish not already provided, by advice of the her- 
' itors and minister of the parish.^ It further provided that on 
the fiiilure of the heritors, the presbytery might apply to the 
commissioners of supply, who were empowered to settle a 
school, and modify a salary, as effectually as if it had been done 
by the heritors themselves. The provision of schools was de- 

1 In the nme Mssion, however, there is an act (c. 41) redoeuig the quomm of the 
oominisnooera for Tisitbg colleges and sehools to eleven, from the migority as re- 
quired hj the ttatnte appobting theni» (1690, c. 17y) shewing they were still intended 
to exercise their fiinctimis. 
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dared to be a pious use, to wMch vacant stipends might be 
applied.^ 

19* Under this statute, enforced by the perseyering and leal- 
ous exertions of the church,! parish schools have been erected in 
every parish in Scotland. The salary provided by it to the 
schoolmasters, however, (which was not to be below 100, nor 
above 200 merks^ became in process of time, from the change 
in the general expense of living, greatly inadequate to the im- 
portance of the office, and the duties to be performed. 

90. Some difficulties also occurred as to what heritors were 
entitled to vote for the election of schoolmasters, and as to the 
power of reviewing the judgments of presbyteries in regard to 
thdr admission and deposition. To remove these, and make a 
more ample provision for a body of men so eminently useful, 
was the object of the statute, 43 Greo. III. c. 54, which now re- 
gulates the law relative to this matter ; but which also ratified 
all fiormer acts of Parliament, * in so fiur as they are not altered 
' by the express provisions of this act.^ 

> Bj a prarioQi act Sn 1090^ the TioHit itipendi witliia tlis boanda of Ilia Synod of 
Aigyle, had been deetioed to this pnrpon. 
« See aeto of Aeeembly, IW9, c. la— 1704, c. 14...1705, c A.^1707, c. A.— I75e, 

8 Equd to £5, lis. l)(d. and JCll, 8s. 8^ SterUog. 
* This statute will be found at foil length in the Appendix. 
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CHAPTER II. 

OF THE SCHOOL-HOUSE, DWELLING-HOUSE, AND 6AR0BK« 

SI. In parishes where there is not abeady a commodious school* 
house provided, or where there is no dwelling-house with a garden 
for the schoohnaster, the heritors must provide such aocommo* 
dation ;^ and if they neglect or reftise to do so^ or if the school- 
master be dissatisfied with the accommodations provided, he may 
apply by petition to the Quarter-sessions of the county to whidi 
the parish belongs, or in which the parish church is situated, 
should it lie partly in more than one county.' 

If the Quarter-sessions should neglect or refuse to pef* 
form their duty in regard to the establishment of schools, the 
Court of Session would interfere to compel them, or they would 
of their own authoity carry the act of Parliament into execution. 
The Court so interfered, prior to the 43 G^. III., when the heri- 
tors and the Commissioners of Supply (who, under the act I6969 
enjoyed the powers now vested in the Quarter-sessions) refused to 
take the necessary steps for establishing a school ; and they did 
80, on the application of the moderator of the presbytery and 
minister of the parish.' The school-house to be provided, 
ought of course to be suitable to the sise and circumstances of 
the parish ; but the heritors are not obliged to provide a house 
of greater accommodation than two rooms,including theldtchen.^ 

. 22. The garden must contain at least one^fourth of a Scots 
acre, and to be enclosed with ^ such fence as is generally used 
* for such purposes, in the district of the county where it is sit- 
f uated r and it is directed to be taken from * fields used ibr 

I 160e,e.S6, 4SG«o.IILG.64»g& 

' gS. Ai totfae pcmer8,&c.of tfwQMrte r ■eieio M, laatii/iiBy cfamp. 6, § 3. 

> Modorator off Frarivjrtwy off CvtkMM v. Heritors off Bmj» July 3}, 177S. 

(M. 74491) 

« ga. 

V 
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* the ordinaty purposes of agriculture or pasturage, as near and 

* convenient to the schoolmaster^s dwelling-house as conveniently 

^ may be.'^ 

If, however, the heritors shall determine that a garden can- 
not be allocated to the schoolmaster, without great loss and incon- 
venience, they have the option, provided they obtain the author- 
ity of the Quarter-sessions, to assign to the schoolmaster, in lieu 
of it, an addition to his salary, at the rate of dghtboUa per acre, 
to be commuted according to the average provided for fixing 
the ordinary salary.* 

SB. The expense of providing and supporting a schooUiowe, 
dwelling'loiMe, and garden, must be borne by the Baritecs in 
proportion to die valued rent of their lands widiift Ae parish 
lespecdvely ;' and heritois, firom whose estates {ground shall bt 
taken tot die school, &c. are entitled to relief if;ain8t the o^Hi 
heritofs, in proportimi to their valued rent respecttvety, ike 
sheriff being the only judge m til questions of sneh idie^ and 
his judgment bebg final and without appeal^ 

Lifierenters are not liable for the expenses of buiUing or re- 
pairing the school-house, &c. which fonn a burden on the fiaetf 
alone.' 

84. The hecitoxB are bound to keep the scbool-honse, ke* in 
repair ; but it seems somewhat doubtful whether the Quarter* 
sessions have jurisdiction to compel them^ to do so. 

From the opinions expressed by the Court m die case at 
Dawson v. Allardyce,^ it would seem to have been held tbal 
the Quarter^sessions have no power at all to interfere kiany 
manner, where a sdiooUiouse, fltc. has been already eetabUsb* 
ed; but that dieir jurisdiction extends only to those eases 
where no school-house has been already provided If dus is 
to be considered the true construction of the statute, and i^ 
under the general provision allowing the schoolmaster to apply 
to die Quarter-sessions, when dissatisfied with the accommo- 
dations provided to him, it is not to be held competent to apply 
to them, in the case of the heritors refusing to make necessary 

ig& MUd. >§8,«ndl6De,a9a: 

« § 10. A Amtrather, May 14» 1823. (2 S. a D. 80a) 

• Feb IS, 1809. (P. C) 
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repairs on buildings erected previously to the act, then the Court 
of Session would probably hold themselves entitled to compel 
the heritors to do so.* 

25. In extensive or dii^oined parishes, where two or more 
teachers are appointed, and a salary of three hundred merks, or 
three chalders of oatmeal to be divided among them is fixed, as 
provided by section 11, of the 43d Geo. III., the heritors are 
relieved from the obligation of providing any school-house, 
dwelling-house, or garden. 

26. A majority of the heritors may change the situation of 
the school-house in opposition to the wishes of the minority.' 
In the case where this was determined, the minister of the pa- 
riiA and the schoolmaster concurred in the intended change of 
sh n a tion ; but it does not appear that their consent would be 
essentiaUy necessary to warrant such change, although the 
Court would probably interfere, it they, or indeed if any heritor 
could shew, that the alteration waa truly injurious to* the inter- 
ests of the parish. Farther, in this case, the old school-house 
which was proposed to be pulled down, was in a state of disre^ 
pair, and it may be doubted, whether, if it were in good repair, 
the Court would permit the majority of heritors to subject the 
minority to the expense of building a new school-house in such 
circumstances. 

27. The Quarter-sessions have no jurisdiction in regard to 
the removal to another situation of a school-house already estab- 
Eshed ; if they pronounce any judgment regarding such matter, 
the Court of Session will interfere to review it, and correct the 
excess of power committed by them.^ 



> In a MsewlHchoooarMd prior tDAe4tG«)bIIL, tile Gout ifltarfa^ 
a tchool, under the act 1696, where the heritors and CommifleioncrB of Snpply had re* 
fneed or neglected to do so. Moderator of Presbytery of Caithnen o. Heritors of 
Pariah of Reay, July Si, 177& (M. 7449.) 

s Andttion v. Heritonaad flehoalmattar oTBonrtie, No?. SSy IBOa (P. C.) 

« Dawson «. AUaidyoa, Fab. 18^ 1800. (P. C) 
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CHAPTER III. 

OF THE fiLXCTION, ADMISSION, CEKSURB, AND DKPRITATIOX 

OF THE SCHOOLMASTSB. 

28. Tub right of electang the parish schoohnaster is vested, 
in the first instance, in the minister and those heritors who are 

* proprietors of land» in the parish, to the extent of at least 
< one hundred pounds Soots of valued rent appearing on the 

* land-tax books of the county.* Aa to this and the mode of 
voting, see infroj Chap. 6. § 1. 

29- Whenever a vacancy in the office occurs, the minister 
18 bound, within fifteen days thereafter, to intimate the same 
from the pulpit immediately after divine service in the forenoon, 
and also to communicate it by letter to such heritors as are non- 
resident. The heritors and minister must then appoint a meet- 
ing for election to be held irithin four calendar months fiom 
the date of the vacancy having occurred, of which meeting in- 
timation is directed by the act to be given by the minister by 
edictal citation from the pulpit, and by circular letters to such 
heritors as are non-resident, at least thirty free days before the 
meeting is to take place.^ If the parish happens to be vacant 
at the time, the presbyteiy are ordained to appoint one of their 
number to make the intimations, and give the notices required 
by the provisions of the act.^ 

30. At the meeting so called, or an adjourned meeting, the 
schoolmaster falls to be elected by the majority of votes, the 
preses, or in the event of no preses having been appointed, the 
heritor present having the highest valuation, enjoying the pri- 
vilege of a casting vote, in addition to his deliberative vote.' 

» § 14^ 15. « § 14. 

' The act does not in m naoy words giro the p rmm a outing voto, bvt H omoio to 
fbUovr neoMMriijr from the elaoM referred to^ that he has this privilege eqanDy with 
the heritor baring the laigeat TaloBtioa when no prcna it cboien. 
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It will generally be pradent for the preses, or heritor of the 
highest valuation, in cases of disputed election, to dedare his 
casting vote, even when there is an apparent majority on one 
side, as in the event of any of the votes being found invalid, 
the casting vote might carry the election, while (according to 
the decisions in analogous cases,) it could not be reckoned, 
unless specially given at the time. 

31. If the heritors and minister fail to make an election 
within four months of the vacancy, the presbytery of the bounds 
is required to apply to the convener of the Commissioners of 
Supply of the county, who, or any five of them, at a meeting 
to be called by the convener, on thirty days^ notice, are dedared 
to have -pofwetjure devoluio^ and are directed to elect a person 
to supply the vacancy.^ 

33. The heritors and minister have no power to make an 
election, under the OMidition that the schoolmaster elected shall 
not enjoy the lq;al emoluments of his office, as, for instance^ 
that his predecessor who has resigned, shall draw the salary 
during his life.' These emoluments are inseparable firom the 
office ; and if a provision is to made for a retired schoolmaster, 
or for an assistant, it must be a matter of private arrange- 
ment 

33. The person elected by the heritors and minister must there- 
after take the oath of allegiance, and subscribe and sign the 
assurance and abjuration,' before a justice of the peace ; and 
being furnished with the minutes of election, or a certified ex- 
tract of them, together with attestations of his having taken the 
oaths, he has then to apply to the presbytery of the bounds, to 
take trial of his sufficiency for the office. The presbytery are 
thereupon to try him by persenal examination, by certificates 
and recommendations, and by their own individual inquiries, 
or otherwise, both in respect to morality and religion, and as to 
such branches of literature as the majority of the heritors and 

I $ lA. TlwCooit liKllbviid)priortDtlie48 Geo.III.,that oBthefrflaraof the 
heritors, the presbytery were entitled to elect Philp v. Heritors of Cmdeiiy Fefab 7, 
1724. (M. ISISS.) 

* Soithaa btdy been held by Lord NeirtoB,Oidiury,ia the cMe of the achoohDM- 

ter of West Calder. 
si693,c.S. 1 Geo. 1. 3d Sees, c 15» $ a. 



310 SCHOOLS. CHAP. III. 

minuter shall have deemed most aeeessaiy and importttit fiir 
the parish. 

34. The determinatiaD of the presbytery as to the qiialificm- 
tions of the presentee to the office is final and eondoaive, and 
is not subject to be reviewed or suspended by any Cooit, civil 
or ecclesiastical.^ If they are satisfied, they must further aee 
him subscribe the Confession of Faith and fiirmula of the Chmdi 
of Scotland,^ and they are then to fiimish him with an extract 
from their minutes, * bearing that he appeared, produced the 

* attestations required, and had been finind on trial duly quaii- 

* fied for discharging the duties of die offlet to which he bad 
' been elected C which extrad;, the act dedares, ' shall complete 
^ his rjght to the emoluments provided by this act^ 

35. If the presbytery shall find that the person dected is 
not duly qualified, then die heritors and minister may make a 
new election ; but they are only dlowed Am* doing so such part of 
the four months as remained unexpired, at the date of the first, to- 
gether with the thirty days required for intimation of the meetuig 
for election ;' and if diey fail to make the election within audi 

1 43d Geo. III. c.54.§16.ituiiottobe doubted, howerer, tluit if tiie pteebjtory 
eboold eieeed the ppwtn ooMmitttd to them by the gtatvlak •■ fiir fawtipoe if fhif 
ehould require in the presentee a knowledge of mathematicsy while the heritors and 
minister deemed it unnecessary that matheoutics should be taught in the echod^ the 
Court of Session would interfere to correct thb excess of power, on the same prindple 
which the Court adopted in the caiea of JUm and Kilbeny* noticed tn^ SS. 

* By the act of Seccirity which is engrossed inland forns part of the Treaty of Unioa^ 
it is enacted " that in all time oomii^ no professors, principals, regenti^ masters, er 
iothers, bearing office in any university, college^ or school within tins Idngdoin, be ca- 
pable, or be admitted or allowed to eentinne in the exercise of their said fimctioBa, bat 
such as shall own and acknowledge the ctvil goTemment in manner preacribedt er to 
lie prescribed by the acts of Parliament : As also, that b^ore or at their sd missions, 
they do and shall acknowledge and profess, and shall subscribe to the foresaid Codss- 
aifln of Faith, aa the eeoleeaiMi ofthnr ftith, aad that ^wy wiU praetiae and oonlbrai 
themselves to the worship prsaeptly in use in this Church, and submit themselves to 
the goTemment and discipline thereof and never endeavour directly or indirectly the 
prejudice or subversion of the same ; and tiiat before the respective piesbyteriee of their 
hoands, by vkalaoever gift, presentation, or provisum thef may be Iheteto provided.** 
This provision has not been afiiBCted by the late act for the removal of the disafaiUtim 
from the Rsiman Catholics. 

' g 17* This clause of the statute does not expressly require that intimation of 
the sentence of the presbytery, finding the candidate disqualified, shall be made from the 
pnlpi^i as is required by § 14, in rcj^ard to a vacancy occurring by the death or resigna- 
tion of a regularly-inducted schoolmaster ; but the Court, in a late case^ (Mathieson v. 
Dunsmure, Dec 16, 1829,-8 S. & D. 252,) seem to have held tliat such intimation is 
required, by implication at least ; for, on a bill of suspension presented by a schoolmaster ao 



CHAP. in. SCHOOLS. 31 1 

period, it then of cousse becomes competent for the presbytery 
to a|^ly to tbe Commissioners of Supply to fill the vacancy, in 
the manner already mentioned, (supra 31.) 

36. The fldioolmaster, when appointed, is under the cogniz- 
ance of the presbytery of the bounds, in regard to his moral 
conduct and the perfiwmance of his duties as schoolmaster. 
They ca&aot, however^ interfere, excq>t on a complaint firom 
the heritors, the minister, or the dders of the parish.^ On such 
» oraiplaait being made, they are directed by the statute forth- 
irith to take cogmaanoe of the same, and to serre the school- 
master with a libel, * if the articles alleged appear to them to 
* be of a nature which requires it^ 

37> In the case q£ Boss, above quoted, it was observed on the 
bench, that this discretion as to serving tbe schoolmaster with a 
libd, did not extend so far as to permit the presbytery to judge 
without a libel, of a charge which might warrant his deposition, 
but only to judge if the charge was of so weighty a nature as to 
warrant such severe punishment, and that in such case, it was 
imperative on them to serve him with a libel. Undoubtedly, 
in all cases where the charge is of an aggravated nature, or is 
founded on special circumstances the knowledge of which is 
necessary to the schoolmaster for his defence, it would be high- 
ly improper in the presbytery to withhold a libel ; but whether 



fomid diaqnalififld, a^aioit proceedings towards the dectioo of another, the Court passed 
the billy ** in respeet no eridence has been prodnced that the decision of the preafajtery 
was doly btimated from the pnlpit in teruu of the itaiuie ;" it being admitted that an- 
leas there was a devistion Iron the atatnte, the Cdort had no power to interftn. This 
jadgnoit, howenr, was merely paviag a biU, and the olgection to the legnfavity of 
the proceedings in pomt of £Dnn was, for the first time, started from the bench on 
the canse being sdiiscd $ it had not been argued by the oonnsel, and it certainly de- 
serves eonsideration how fer the jodgment of the pmhytecy, which the staftnte dedans 
abaU not be anigset to review, should bsoome liable to be reviewed, in eomeqaenee 
of an omission io follow steps of procedure not expressly required by the statute in the 
particular case» but only inferred from the provisions in r^ard to a difiiKrent case. 
Another point oeenrred in the ease alluded to, which may also deserve reoonsideratien. 
The objection in point of form wss made on bdialf of a party who had been found 
disqualified, «nd k liay pbosibly be contended that his interart csme to an end by the 
judgment of the pseabytsry finding him disqwaiiiied, and consequently, how far so ever 
the subsequent proceedings towards the appointment of another schoolmaster were ir- 
rvgular, that ww/ns tertU to him, and couU afibrd kim no ground of compUunt, what- 
ever it might do to parties haviog an interest in the new election. 
» Ross, March 2, 182& (4 & ft D. dl4w) 
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their doing so would of itself be suffid^t to wamnt tliis inter* 
ference of the Supreme Civil Court, may, notwithstanding the 
dictum above mentioned, be doubted. 

38. Though not spedaUy required by the statute, it would 
also seem that the presbytery must at least intimate to him a 
complaint having been made, that he may attend and prepare 
to defend himself, or disprove the all^tions made against him. 

39* The presbytery must then take proof of the charges, and 
it is incumbent on them in doing so, to have the proof properly 
authenticated by die subscription of witnesses, (who must be ex- 
amined on oath,) or of the party, if there is a confession, toge- 
ther with that of the moderator ; the Court havmg in the late 
cases of Ross and Kilberry, found that the omission of these so- 
lemnities was fatal to the legality of their proceedings, and in 
violation of the direction contained in the 43 Geo. III., to take 
' the necessary proof,^ and so made them liable to be quashed 
by the civil court* as in excess of the powers conferred on pres- 
byteries by the statute.^ 

40. The grounds on which the presbytery are entitled to 
take cognizance of complaints against the schoolmaster, are, 1. 
Disregard of their regulations in respect to the hours of teach- 
ing and the length of vacation ;' 2. Neglect of duty, whether 
from engaging in other occupations, or from any other cause ; 
3. Immoral conduct; and, 4, Cruel and improper treatment 
of the scholars. 

41. In respect of these grounds, the presbytery may dther 
censure, suspend, or depose the schoolmaster, as they judge fit ; 
and whatever sentence they pronounce, whether of acquittal or 
condemnation, it is final and conducive, * without appeal to or 
^ review by any court, civil or ecclesiastical i* provided always 
their proceedings have been agreeable to the terms of the sta- 
tute ; for in this« as in other matters, if they have committed an 
excess of pow^, or deviated from the forms prescribed by the 

« Brown v. Heritors of Kilbeny, Feb. 1, ISSS. (8 & & D. 480, Mid Mot. 16, 18Sfi^ 
4 8. & D. 174,) affirmed on eppetJ, June 1829, ( Wiieon and Shaw.) Boh «. FSadktar, 
&C. Match 8, 1896. (4 8. & D. AI4.) 

* S flOi Prom the eonstmetion of ^ atatnte^ it may be doabted, wbatfaar, in ngui 
to tkia maUer, the presbytery nay not proeeqd prnpria nutuy without a oauiplaiat hav»> 
Jug baen preseiited. 
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act, the Supreme CiTil Court will interfere to quash their pro- 
ceedings, at least to the effisct that no dyil consequences shall 
follow on their sentence.* 

42. In like manner, if the presbytery refuse altogether to 
take cognizance of a complaint regularly brought before them^ 
or if they throw it out in respect o£ grounds on which they are 
ineompetent to decide, the Court of Session will interfere to 
compel them to proceed.* 

48. In the event of the presbytery deposing the schoolmaster 
firom his oflSce, ' his right to the emoluments and accommoda- 
' tions of the same shall cease from the time of his deposition, 

* and in case he shall &il or reftise to remove from the school, 
< school-house, and garden, within the space of three months 

* from the date of such sentence of deposition, the sheriff of the 
^ shire, or Stewart of the stewartry, upon having an extract or 
' certified copy of the sentence of deposition by the presbytery 
' laid before him, shall forthwith grant letters of gectbn against 
^ such schoolmaster, of which no bill of suspension or advoca- 

' Brown and Rosb, ut npnu 

' Heritora of Coratorphino, March 10, 1812. (P. C) Here the schoolmaeter of 
Corstorphine had been udicted to stand trial before the High Coort of Josticiaiy, for 
ihe alle^ crimei of fof]g«ry, fiJaehood, and malTenation in ofliee ; bat having mn hia 
lettens he was liberated under the act- 1701, which declares^ that when once a person 
has been liberated nnder it, '* He shall be for ever free from all question or prooesa 
for tlie foresaid crime or oftnoe^** Thereafter he letnru ed to the school, when the h»- 
rifien presented a complaint to the p resb y tery, praying them to take oognizanoe of hia 
coodttct, and proceed against him as a person nnfit to remam in the office of schoolmas- 
ter. The presbyteiy declined to serre him with a libel, bat allowed the heritors to do 
so. They accordingly presented a libel agamst him, which was merely a transcript of 
the libel formeriy prepared against ham before the Court of Jnaticiary. To this Ubal, 
the schoolmaster pleeded that it was not relevant or competent, in respect of the act 
1701, which protected him from all question for the delinqaendes with which he had 
been charged. The presbytery entertained this defence, and supposing that it extend- 
ed to prooeedinga for removing him from his office of sdhoolmaster, they dismissed the 
libel as ^ incompetent and irrelevant** No protest was taken or appesl lodged against 
this judgment, but some time after the heritors presented a bill of advocation to the 
Court of Session, the competency of which was disputed by the schoolmaster, on the 
ground that by the 43 Geo. III. the judgment of presbyteries^ in regard to the con- 
duct, &C. of schoolmasters, was declared to be foial, without review by any oourt, 
civil or ecclesiastical. The Court remitted to the preabytery with an instruction *< to 
recall their interh>cutor folding the action not relevant or competent, in so for as their 
judgment was founded on the act 1701, and that they proceed to investigate the libel 
and chai^ges agamst the petitioner (the schoolmaster,) agreeably to the fonas of the 
church, and the act of Parliament of the 43d of his present Bliycsty.*' 
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< tioD, or action of reductioii shall be competent ;^ and in 

* of such deposition, the sdiool shall immediafedy be dedaxod 

* vacant, and the election of another schoolmaster shall take 
*pl»ce.^ 

44. It was in one case foond, that if a person who had been 
permitted to eserdse the office of sdioolmaster, has not been 
Reeled originally, the heritors may remove him at any time.' 
But if the opinions delivered by some of the judges in a move 
recent case,^ were to be considered well-founded, it would throw 
great doubt on this decision* In the case alluded to, a party 
of whose original election there was no evidenoe, and who 
certainly had never undergone a trial, or be^i admitted by the 
prodbytery, was allowed to teach a parish school and draw the 
emoluments as schoolmaster fixr fisurteen years, at the end of 
whidi the presbytery called on him to take his trials in terms of 
the act of Parliament He acquiesced in this; and the presbytery 
accordingly proceeded acowding to the order prescribed in sec- 
tion 16th of the statute, with regard to schoolmasters elect ; and 
they finally pronounced a deliverance, finding him not qualified, 
and refusing to grant him the certificates whidi the act declares 
shall complete the schoolmaster^s right to the office. The pres- 
bytery were then proceeding to take steps to obtain the election 
of a schoolmaster, when this party presented a bill of suspension 
and interdict, on the ground that having enjoyed the character 
iOfpavodiial schoolmaster for fourteen years, the presbytery were 
lK>und to have proceeded against him in the mode prescribed in 
the 21st section of the statute regarding the removal of a re- 
gulariy-indueted schoolmaster ; and that, having nq;leeted the 
course there pointed out, their proceedings had become subject 
to review, as being in coptravention of the statute. The Court 
passed his bill of suspension ; and though the judgment was 
placed on a special ground, to which it is at present unnecessary 
to advert, two of the judges seemed to hold that the presbytery 

1 Of coMie if tfw decwe of tht p r es bj to r ^ on which ih% wmatof qtotSon pne&edt^ 
has not hem prooovneed ooDtistantly with the provieioiie of the ilatate^ then the wv- 
rant equally with the decree may be set aside or eoapeaded lij the Govt e£ 
Rom, Mareh % I8S6. (4 S. & 1>. SI4.) t § 31. 

> Penny, 1797, mentioDed by Lord Robtrtaon, in the enee of Roaa. 

* Matlicaon v. Dunamnre, Dec IS, 1829. (8 & ft D. iW.) 
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had deviated from the act, in not following the course prescribed 
for the removal of a schoolmaster whose right has been completed 
by obtaining the proper certificate from the presbytery. It is 
probable, however, that when the cause comes to be more deli- 
berately considered on the expede letters, a different view of the 
law may be taken. 

45. Undoubtedly, if a presbytery have proceeded against a 
person exercising the office, and have deposed him as schoolmas- 
ter, it is not competent for them to object to his title to set aside 
their proceedings, on the ground that his election was irregular.^ 

46* When the original deetion has been for one year only, 
but the party has been allowed to continue thereafter to teach 
the school, he will be considered in the situation of a schoolmas- 
ter dect aa fpr life, and not removidble arbitrarily by the ma- 
gbtrates if in a burgh, or the heritors in a landward parish.^ 

Indeed, it m^ay be doubted whether an election for a year, or 
fnm year to year, would be held to be legal, and whether it would 
fiot be interpreted to be an election without limitation ; in like 
maQQer, an elef;tion during pleasure would probably be held to 
be aa unconditional election, ad mtam aut cul/pam? 

47* It must be kept in mind, however, that although the he- 
ritors may be barred from removing such schoolmaster of their 
own authority, and electing another individual, the question above 
alluded to, whether the jvesbytery are not entitled at any time to 
i»aU on him to stand his trials, still remains; and, notwithstanding 
the opinions tdbove alluded to, this would seem to be the true 
Gcmstruction of the act of Parliament ; and that until the school- 
master elect stand his trials, and obtidn the requisite certificate 
from them* he is not the legid schoolmaster, and could not 
enf^nrce any of bis rights, however long he may have been al- 
lowed to continue in possession. 

48. The usher or assistant of a school, appointed by the rec- 
tor or prindpal master, is removable by hnn at pleasure.^ 

< Kenptv. Mai^istraleB of IrTue, (M. 13136.) Tbb was tbeoMe of a btugh 
tchoolmaster, but the aome principle will apply to ordinary parochial achoolmasten. 

> Simpson o. Tod, June 17, l&M. (3 S. & D. 150.) Thia case had reference to a 
towB-cIerk, bot the decision proceeded on grounds of puUic policy, which would 
equally apply to the case of a schoolmaster. 

< Jessun i:. Grayi Jan. 13, 1779- (6 Brown*8 Supp. 600.) 
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CHAPTER IV. 

OF THB SALARY, BIGHTS, AND DUTIES OF THE SCHOOL- 
MASTER. 

49. By the 43 Geo. III. c. 54, passed 11th Jane 1803, H 
was declared that the salary to be then fixed, should in no case 
exceed four hundred merks Scots, (£22 : 4 : 5^,) nor be under 
three hundred merks (<£^16 : 13 : 4.)^ The salaries to be fixed 
between these two sums were appointed by the act to subsist fiir 
the period of twenty-five years, (which expired in 1828 ;) and it 
was provided that thereafter the highest amount of salaiy 
should be equal to two chalders, and the lowest to one chalder 
and a half of oatmeal,' the value of which is appointed to be 
fixed every twenty-five years, according to the average fiars of 
all Scotland, for the twenty-five years immediately preceding. 

50. For the purpose of determining this rate of conversion, 
the sherift of all die counties in Scotland are directed, within 
three years (months it should rather seem was intended) 
after the expiration of twenty-five years from the passing of the 
act,' and again within three months from the expiiy of each suc- 
cessive period of twenty-five years,^ after fixing the average 
amount of the fiars within their respective counties for the 
twenty-five years preceding, to make a retulm of such average 
to the office of the Eing^s Remembrancer in Exchequer ; and 
the Barons of Exchequer are empowered by an order of Court 
to fix the average for all Scotland, which order is directed, with- 
in three months of the last return, to be published by the King^s 
Remembrancer in the Edinburgh Gazette, and such other 

'§1. <§3. sga «§& 
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Soots newspapers as he shall deem snffident, for tlnee successive 
weeks. A copy of this order is further directed to be trans- 
mitted to each sheriff-derk, who again is appointed to transmit 
a certificate signed by him, of the average so fixed, to the mi- 
nister of each parish within the county, to be by him laid be- 
fore the meeting of heritors for fixing the rate of salary.^ 

51. Within three months after the date of this certificate, 
the qualified heritors and the minister of every parish in Scot- 
land are directed to hold a meeting, which is to be called by in- 
timation from the pulpit immediately after forenoon service, and 
also by circulars from the ipinister to non-resident heritors, and 
by leaving a written notice at the mansion-house of each heri- 
tor whether resident or not, at least thirty free days before the 
day of meeting. The meetings to be so held, are then, on due 
consideration of the circumstances of the parish, in respect of 
extent, population, and valued rent, to determine whether the 
schoolmaster^s salary shall be equal to the average price of one 
chalder and a half, or of two chalders, or any intermediate pro- 
portion, but never less than the former, nor greater than the lat- 
ter." 

52. If the schoolmaster or any heritor be dissatisfied with the 
amount of salary so fixed, an appeal may be taken by the per- 
son dissadsfied, within three months after the determinatipn 
shall have been made, to the next Quarter-sessions, whose judg- 
ment shall be final and without review ; but no heritor of the 
parish firom whence the appeal comes can vote upon such ap- 
peal. 

53. When the amount is thus fixed, it remains the salary for 
the next period of twenty-five years.^ 

54. If the heritors and minister neglect, or refuse to deter- 
mine the amount of the salary, the schoolmaster may, within 
three months after the meeting of heritors tor this purpose ought 
to have be^i held, apply to the next Quarter-sessions, whose 
judgment, fixing the amount of salary, if within the limits pre- 

by the act, is final and without appeal.' 



> § Sb The svcrage Snd for ihit enmat twwty-fiTe ymn^ f o mmwirin g 1898^ is 
£17, 2§. 2^ per chalder. 

«§4. ■§». *SS »§fi. 
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55. It would seem, faowerer, that although the schoofanaster 
shouhl not apply to the Quarter-sessions within three montha 
from the time when the meeting of heritors ought to have been 
held, it is competeBt fbr die heritors still to meet, and fix an 
aiJ^mented salary for the current twmty-fire years ; and their 
determination at sueh meeting Ibrms a legti appointment of as- 
lary, which the schoolmaster is entitled to enforce against tihe 
several heritors of the parish.^' 

56. By the 43d Geo. III. § 4. the meeting of heritors and 
mndstet is directed to deliver to the schoolmaster acopy of their 
resolution fixing the amount of his salary, ngned 1^ the preses 
of the meeting, which is declared to be his authority for levying 
the same ; and it is declared that the salaiy shall be appoTtia»- 
ed among the heritors in the same manner, and paid as the same 
terms, and with the same relief against their tenants, aa is pro- 
vided by the act 1696, by which statute the heritors are 
appointed * to stent and lay on the said salaiy, conform to eveiy 
* heritor^s valued rent within the parish.* 

' 57. From the terms of the 48d Geo. Hi. dedaring the copy 
of the resolution of the heritors as to the amount of salary, to be 
the schoolmaster^s authori^ for levying the same, it might seem 
that this * stenting'' was not now required, and that the school^ 
master might at once proceed to levy his sabuy from the dif- 
ferent heritors, in proportiDn to their valued rent widiin the pa- 
rish, as appearing on the cess-roUs of the county. This however 
does not appear to be the oonstruetion put on the statute by the 
Court, who seem to consider a stent-roU by the heritors necessuy 
to warrant the schoolmaster to levy his salary in terms of the 
act 1696.^ In the case here referred to, however, the C^nrt ap- 
peared to hold that the stent-roU was sufficient, if it contained 
the valuation of the different heritors without spedfyiiig the 
proportion of salary payable by eac^ and that the schoolmaster 



> BfOlar V. Jackion, July 9, 1808. (F. C. ft M. App. t. v, PtaUk Ofllcsen.) TIk re- 
port of this eaie it aoiii««riuitinooui«taBt ThoactkaisstatodtoltfWetatnnMliM 
by the schoohnaster aguiift odo of his hsritora, oonclndiag for payment of his atigiBcnt« 
ed salary ; in stating the jodgment, it it said that the Court ' ordained the heritors to 
< meat.* I prsfmnB this isa miatahe^ and that the Court decaroed for paymwit iatei— 
of the libel, which was all they oonld do under such an action. 

* Alexander «. Pinlwrton, D«c. 88, lase. (6 S. & D. ISS^) 
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WAS himself entitled to go through the arithmetical process of 
apportiomng the salary amoag the several heritors, acccvdifig to 
the amount of their valuation as contained in the stent-roll. 

58. Accordfaig ta the act 1696, if the heritors and mhnster 
fail to stent themsdves for the schoohnaster^s salary, the remedy 
is by application to the Commissioners of Supply, who, or any five 
of them, are empowered to stent the salary ' upon the heritors, 

* conform to their valued rent, which shall be as valid and effectual 

* as if it had been done by the heritors themselves.'* This pro- 
vision of the statute 1696, according to its strict words, applies 
only to the case when the heritors failed altogether to estaUish 
a schod, but there is no reason to doubt that the same remedy 
would be allowed on a partial fulure.' The act abo alludes only 
to applications by the ' pt esby tery,* but the schoolmaster himself 
would probably, as a party interested, be idlowed to app^f in 
his own name to the Commissioners of Supply. 

59. It is also provided by the act 1696, that ii aliy heritor 
be dissatisfied with the proportion of salary stented on him by 
the meetmg of heritors and minister, he may apply fer redress 
^ to the Commissioners of Supply, sheriff of the shire, or other 

* judge competent,^ but only within a year and day from the 
date of imposing the stent. 

60. Of course every heritor is liable in a proportion- of the 
salary, whether he be qualified to vote at meetings regarding 
the school or not ; and liferenters are liable during their Efb- 
time, for the proportion effeiring to the lands liferented by- them, 
tbe^fiar being free of the burden during the same period.' 

61. It was questioned in one case, whether the titular of teinds 
valued in the cess hockB of the county, was not liable in a propor- 
tion of schoolmaster^s salary. The schoolmaster there was due the 
tittdar a certain sim fbr the teind of some land held by him, and 
being pursued for the amount, he pleaded in compensation that 
the titular was liable in a proportion of his salary. The defence 
having been sustained in the inferior court, the titular presented 
a bill of advocation, which the Court passed ; but the report 
bears, that ^ the Lords would have remitted, with an instruction 

i8ee<&aMiofLonl61enlM in Alexuder v. Pmktfton,;DM. 29^ iStS. (5 8. & D. 
186.) 
tie96 6.S6. 
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* to repel tbe defence, and it was only in respedt the point netift- 

* ed a judgment of the Court that the bill was passed.**^ 

62. The salary is payable by the act 1696, in equal portionsy 
at the terms of Whitsunday and Mardnmas ; and if two terms'* 
salary be allowed to run into the third unpaid, the parties so &II-* 
ing in arrear are declared to be liable in double the proportiims 
fallen due, and the double also of every term^s payment that 
shall fall due thereafter, until the schoolmaster be completdy 
paid. 

63. Under authority of the stent imposed by the heritcMrs, or 
failing them by the Commissioners of Supply, the schoolmaster is 
entitled at once to obtain letters of homing, and to charge the 
heritors for payment of the salary in arrear, and the double 
amount where this penalty has been incurred. No suspension 
of such charge can pass, except on consignation of the amount 
charged for, or production of a vaUd discharge ; and if such 
suspension be past, it has the privilege of being discussed sum- 
marily without abiding the course of the roH' 

64. Each heritor is entitled to relief from his own tenants, of 
one-half of the proportion of salary imposed upon him. This 
relief is generally regulated by the terms of the leases granted 
by the heritor, but otherwise the half of which the tenants are 
bound to relieve their landlord, would be apportioned among 
themselves, according to the rents of the several farms on the 
estate respectively. 

65. An obligation of warrandice from schoolmaster's salary, 
will only extend to the maximum salary allowed by the law in 
force at the date of the obligation.^ 

66. In a case where the proprietor of lands and his authors 
had been in use to pay schoolmaster^s salary in one parish fer 
upwards of a century, tHiile the lands were truly situated in 
another, in the stent-roll of which they were included, the Court 
held that the payment in the first parish did not release the pro- 
prietor from second payment to the schoolmaster of his proper 
parish, he'being aware that, guood ctoi/ia, his lands were situated 
in that parish.^ 

1 Duke of Rozlmtgli o. Dice, June 87, 17A0. (M. 15<N».) « IMS c^ S8. 

s laiwtt V. Marquis of I^othian, Dec. 2, 1834^ (8 a & D. 848.) 

* Alexander, Dc(^ 92, 1826. (6S. & D. 18».) The opinioa of tlie Cttort, and par- 
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67- When lands are diqioiQeii horn one pariah, and annexed to 
another qmKid mcra only, they xcnain liable in •chodmaater^s 8»< 
laiy and tbeboid^n of pronding and supporting the school, &c« 
in that parish to which they eontinue annexed qutmd cwUitL} 

6& In cases of imioa of parishes, the commission of teinds 
and plantation of kirks generally provida in their decree^ tha* 
there shall be in future only one schnol ; and if a new sdiooL 
hpuae is required to be ImUt, they authorise the materials of the 
^ scboel-hoiise, &c. to be add for this purpose.' In the union 
of the three parishes of Broughton, Gkabolm, and Kilbucko, in 
179^9 it was pcetvided, ^ith oenseKt of parlies, that the schools 
should remain aa before the union, sulgect to auch alterations as 
ihould ba aftecwasda agreed to by the beritofs and presbytery ; 
but with the condition, that if any of the soIidoIs ahould he aup- 
p a aqood , the salary should be appropdafted to the mastera of 
those whieh were retained^ 

69. In parishes, ' which consist of districts detached from eacii 
Mother by the sea, or anns of the sea, or otherwise, — ^as where 
^ a parish consists of two 0r more island^ of which there are ser- 
-V end instances in the Highlands, North Isl^s, and Hebrides,-— 
•< OE^ odierwise, where it is of great es:|ent or population, so that 
^ one parochial school eannoft be of any effiMstnal benefit lo the 
* whole inhabitants ni such panahes^^ the faeritora and rainiatar 
may, if they see cause, fix a salary amoontkig to six hundred 
mfsrks, or the Yahie of three chaldwa of oatmeal, to be divided 
among two or more teachers. It, however, a difference of opi- 
aioH arise amimg the heritc^ ^respecting the propffieSy oc pab* 

> luhieaa of such dmsion of the salary, she sMne aha4 be anb- 
^ mitted, hf petttion or repsesentatiim, to the Quarter-sesstona ef 
^ the shire or stewaitiy within the bounds of which the pariah 
' or paiish-^kirk is. ntuated, and the judpnent thus obtained 

> aball be final, without appeal by advocation, auspension, or 



tioakr^ oflbe Lord OrAnsry, waned to be, HiaieYeB complete hmafidB pijiiMBt Id 
a wroDg pariah oould not aSbrd a dcfeaee agaiiMl p^jmant 19 the lig^t one, wbire 
there waa no peraona] exception competent aj^ntt the achoobnaater. 
> Alexander, id tuprtu DmmmoBd, Feb. a, 1778^ (M. 792a) 
s Umon of Kirknewton and East Gilder, 12th Dec. 1760j—S3d January, 6(h and SOtb 
Jnlf, 17A1. Union of Kibnuir and Soddy, July 14, 17^6^ 
* Connell on Paridbet, SSS. 
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< Otherwise/^ Where this increased rale of salary is det»- 
mined on, the heritors, as mentioned mspra 26, are reliered 
fiom the obligation of providing any schooUiooBe, dwdling- 
house, or garden, for the schoolmaster. 

70. Besides the salary, the schoolmaster is, by virtue of hia 
office, entitled to the accommodations provided by the atatnte, 
and mentioned rapro. Chapter 2. 

71- He is further entitled, so long as he continues to teadi, 
to the fees payable by the scholars. As to the regulation of 
these fees, see tn/fa. Chapter 5. 

72. The schoolmaster firequendy performs the duties of sea- 
sion-derk and of precentor ; but the appointment to these utua^ 
tions is perfectly distinct, and the emoluments independent eC 
those arising firom the office of schoolmaster.' 

73. In a case where a sum had been mortified fbr the pv- 
pose of teaching the youth of a parish, and reading at ordinary 
times in the Idrk, the interest being directed to be given to the 
flchoolmaster and reader, (who, at the date of the grant, was in 
use likewise to precent,) it was held, (the office of reader now 
being disccmtinued,) that although, since the date of the morti- 
fication, (200 years ago,) the offices of schoolmaster and pre- 
centor had always been held by one and the same person, the 
sehoolmaster was entitled to tl^ interest of the mortified fund, 
notwithstanding his refusal to precent' 

74. It appears, that in one case the schoolmaster wn fbund 
entitled, along with unmanied women and paupers, to be ex- 
empted fiom the burden of having soldiers billeted <m him.^ In 
a subsequent case, however, it was found, as to unmarried wo- 
men, that when the circumstances of the country reqidre a great 
number of troops to be quartered in » particular district, they 
are not entitled to plead exemption ; it being observed by the 
Court, ^ that in. the case of transient quartering in time of war, 
< there ought to be few or no ezemptbns.''* It is probable, 
dierefore, that, in similar circumstances, schoolmastera also 
might bo refused the privily of exonption. 

1 4Sd Gto. in. c. 64. § 11. > 1086, c 2& 

* Kiik-seitSoB of Uonimail o. EtpUne, Not. SI, 18S& (7 & & D. 45^) 
« Aitchiwo, Maj 81, 1796L (M. 18086.) 

• Bonrdl, ac. July 1S» 1804. (M. 18087.) 
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^S. The schoolmaster is bound to devote his attention to the 
instmction of the schokn in such branches as the minister and 
heritors may determine, and at the rate of fees which they may 
fix, and to coiiform to the regulations established by the presby- 
tery, iA regard to the hours of teaching, and periods of vacation. 

76* He is further bound to teach gratuitously * such poor 

* children of the parish as shall be recommended by the heritors 
' and minister at any parochial meeting.**^ 

77* If the schoolmaster neglect his duty^ refuse to conform 
himself to the regulations of the presbytery in the matters 
whereof they have the cognizance by statute^ or if he be guilty 
of unmoral conduct, or cruel and improper treatment of the 
cfailAren, he is subject to censure, suspension, or deprivation, at 
the discfetion of the presbytery, as fiiUy stated supra^ Chap. 3L 

78. By the 47th Geo. III. Sess. 2, c. 85, * for raising and se- 

* caring a fund, or fimds, for the relief of the widows and child- 

* len of burgh and parochial schoolmasters,^ all burgh and pa- 
rochial schoolmasters are bound to eontribute a certain annual 
sum fiir providing a fund for anniutietf to the widows and child- 
ren of those deceasing. There are five several rates of contri- 
bution, each entitling the widow or children of the contributor 
to an annuity of an amount corresponding to his yearly contri- 
bution. The rates are one, two, three, four, and five guineas 
per annum, entitEng to a yearly annuity of ^5, iPlO, <f 15, 
jP20, and ^525 respectively. 

79. Schoolmasters are, of eounse, entitled to make choice of 
the rate according to which they will contribute ; but if they do 
not specially fix on any rate^ they are held to be of the class re- 
ipiiring a contribution of two guineas, and entitling to an an- 
nuity of ^10.« 

80. On the first entry of any contributor, a sum of the same 
amoimt as his yearly contribution must be pud as entry-money ; 
Mid, in the same way, on his marriage^ he must pay a similar 
sum on or before the 1st of August which first occurs afker his 
maniage.^ A contributor marrying, must also, within one month 
after his marriagCr intimate the same to the collector of the pres- 
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byteiy in which his school is situated, stating the name and age 
of his wife, and whether she is or is not the widow of a fomMr 
contributor.^ 

81. The annual contributions are to be levied by a collector 
appointed by the contributors in eadi presbytery ; and when- 
ever the money in his hands amounts to ^10, be is bound to 
transmit it to the general cashier of the ftmd.' In the event of 
any contributor failing to pay his contribution for six months 
after it is due, the collector is directed to issue his writ to the 
heritors of the parish, magistrates of the burgh, or other peraons 
liable in payment of the contributor's salary, requiring them to 
pay to him the arrears due ; and it is declared, that this re- 
quisition shall be equivalent to atrestment, and that the ifift- 
chargeof the collector shall be a sufficient acquittance to the 
parties liable in the salary.' 

82. Contributors rescuing their office may neverthekaa con- 
tinue on the ftmd ; but if they intimate tha^ they are to give up, 
or if they fail to pay their contribution for two years, all right 
whatever which would otherwise be competent to their widow or 
children falls ; it being always provided, that this shal i|ot be 
held to aflect the interest of the widow or children of any com* 
tributor disabled by infirmity or old age &om exmammg or re> 
taining his office.^ 

83. If any contributor, who has puncti|ally paid hia eonfcii> 
bution for twenty-five years, become unab)e to diacharge bis 
duties from age or infirmity, he may be exempted, by the rn^o- 
rity of the contributors belonging Co Mb presbytery, to the eob- 
tent of one-half of his yearly contribution ; provided alwi^a, 
that no one having an income of £80 a-year, firom whatever 
source derived, shall be entitled to any exemption.* 

84. If at the death of any contributor he has not contri- 
buted for ten years complete, or if he be in arreaar of mf 
contributions, though for years beyond that period, the ^ndow 
is only entitled to one-half of the annnity till the dednc- 
tions make up ten years' contribution complete, or any ar- 
rears which may be due ; unless she pay up auob oontriboi^ 
tions or arrears, which she is entitled to do at any time, so as 

> § 22. « § 17. ' § 6. • § 4. • S 15. 
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i6 entille her thereafter to draw her full annuity.^ A widow 
marrying again loses the benefit of the fiuuL' 

86. If a conttibator leave children, but no widow, or if the 
widow die, or marry again before the youngest child attain the 
age of fourteen, then the children under seventeen are entitled 
to the annuity whidi would have been due to the widow, and 
this without any deduction in respect of the father having been 
less than ten years a contributor. On the youngest child at- 
taining fourteen) the annuity is to be reduced to one-half, and 
is to cease altogether "when such diild arrives at the age of 
seventeen. If at the death of the contributor leaving no widow, 
or at the second marriage, or death of the widow, the youngest 
child has attained fourteen, then the children under seventeen 
are to be entitled to only half the annuity, which is to cease aU 
together on the youngest child attaining seventeen. And in 
both these last cases, the father must have paid his fiill contri- 
butions as required in regard to the case of the widow, or other* 
wise the annuity to be subject to deduction. When no tutors, 
curators, or trustees have been appointed for the children, the 
contributors within the presbytery are empowered to apply the 
annuity for their use in the way they shall deem most advan- 
tageous.* 

86. The annuity commences to be payable on the 1st of 
September which shall first happen a fiill half-year after the 
contributor's death.^ Every receipt from the widow must 
have an attestation, dated on or after the day on which the an- 
nuity falls due, signed by the minister and two elders of the 
parish where she resides, that she had appeared personally, and 
declared herself to be unmarried, and that they have no reason 
to doubt the truth of the declaration. And in like manner, the 
receipt from the tutors and curators of children entitled to an 
annuity, must specify the name of each child, and contain a 
declaration for which they shall be responsible, that the children 
are of the ages required by § 11.' See supray 85. 

87* Every burgh and parochial schoolmaster within the pres- 
bytery of Edinburgh, and of a presbytery seat, being contribu- 
tors to the fund, together with delegates chosen by the contribu- 

i§ tfia '§11. «$9&ii. •§!& 
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tors in each presbytery, are declared to be tnutties for carryii^ 
the act into execution.^ These delegates are to be chosen on 
the last Saturday of July annually ; on which dny the oontri- 
butors in each presbytery are to meet for this purpose, and elect 
one delegate if the number of contributors in die preAytery 
be under twelve; two, if above twelve and under eighteen; 
three, if above eighteen, and one more for each additional six 
contributors.^ 

88. If the funds become insuiBcient to answer the annuities, 
the trustees are empowered, at a generd meeting to be called on 
three months' notice, if three-fourths of the meeting concur, to 
assess the individual contributors in such proportionate addi- 
tional sum as may be thought necessary, not exceeding ten per 
cent, on their respective annual contributi<ms.' And on the 
other hand, any surplus, after payment of the annuities, is to be 
accumulated till it amount to £^500 for each ^900 of annual 
contribution, or a sum of the same pn^rtion for a larger or 
less annual contribution ; and after this accumulation shaH be 
effected, the surplus is then to be divided among the widows, in 
proportion to the amount of their respective annuities.^ 

89. It has been decided that the annuities provided by this 
act are not to be considered alimentary to the effect of protect- 
ing them from arrestment, but that creditors may attadi them 
by this means.^ 

P Iryioe v, M*Umi, January Ut 18^* (7 S. & P. 817') 
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CHAPTER V. 

4 

REGULATION OF THE SCHOOL-— SCHOOL FEES, &C. 

90. The heritors and minister have the power of determin- 
ing what branches of instruction shall be taught in the parish 
schooL^ They have also the power of fixing the school fees 
from time to time, as they shall judge expedient — all meetings 
for this purpose being required to be called on thirty days^ no- 
tification from the pulpit, and by letter from the minister to the 
noD-resident heritors, and notice lefk at the mansion-house of 
eadi heritor, whether resident or not* A table of the fees, 
fixed at any meeting so called, dgnedby the preses of the meet- 
ing, is directed to be hung up in the school-room.* 

91. By the nineteenth section of the 43 Geo. III. it is de- 
clared, * That the superintendance of schools shall continue 
^ with the ministers of the established church as heretofore, ac- 
< cording to the several acts of Parliament respecting the same, 
* except in so far as altered by the present act ;^ and by various 
acts of assembly, ministers are appointed to visit and examine 
the schools within their respective parishes ; and presbyteries 
to appoint presbyterial visitations of the schools within their 
bmmds, at least once eveiy year.^ 

92. By the act of assembly, 1794, c. 9, schoolmasters are 
enjoined to cause the Holy Bible to be read as a regular exercise 
in their schools, and to teach the Shorter Catechism, and cause 
die children to commit it to memory ; and ministers and pres- 
byteries are enjoined to take care that the schoolmasters do 
their duty in these respects. By earlier acts, schoolmasters are 

1 43 Geo. III. § 16. > § IS. 'Ibid. 

* Acts ofAswDUy, 1706, c. 13 ; 1749, c. 4 ; 17H c 9, and 1800, c 11. 
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further recommended to instruct the diildnn in singing com- 
mon psalm tunes ; and not only to pray with thdr adidan. 
but also to sing part of a psalm with them, at least once erery 
day.* 

93. Presbyteries are empowered by the 43 Geo. III., 
in the event of their finding any thing wrong, in rqpurd to the 
hours of teaching, or length of vacation, at tbrir annual insi- 
tation, or in the event of any eompUnt being made to them 
on these subjects by parties concerned, ' to rq^late the same 

* in the manner they may judge most consistent with the par- 

* ticular circumstances and general good of the parish C and 
the schoolmaster is required * to conform to and obey all regu- 

* lations so made by the {Nresbytexy, under pain of censnre, or 

* suspension from, or deprivation of his office, as to the presby- 

* tery shall seem proper.* ' 

' By the stttute 1579, c. 96, the magistrates of the < msist special bunvwta of thii 

* r«ahiie» and the patrones and proveslea of the co11cdg«t, qnhair song lehoolei ire 

* l!amMy*af« nqwsled <toereBt aad set op ana rtag acbaol, tvitfi aoeiMiblv kaAaaai 
' aad abiM for imtiuetien of the loiith in die saide odenoe of artisick||Bs thef wil an- 
' swer to his hienei^ npon the perrel of their fondationcs ;' and it is stated that they, 
< in performing of this, bis hiinfes xeqvebc, will do onto hs imqestk acceptahil sad 
' gude pleasora.' 

> Ssa 
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CHAPTER VI. 



ADMIiriSTBATEON Olf THE LAWS. 



§ 1. FOWSM or dBBROAf AHD MWIttKlU 
S. COMMI88IONIRI OW 9VTTLY AVU SHt- 
BiFY* 



3. anA]iTt»-«i4fioli«> 

4 rRISBTTSRIIS. 



SECTION 1. 

Heritors and Minister. 

94. In the heritors and minister, as one body, are rested the 
right of election ; the power of determining, in the first instance, 
the amount of salary ; deciding on the situation of, and building 
the school-house, 8ec. together with the power of fixing the 
rate of school fees, and appointing what branches of literature 
are to be taught in the school, as already particularly enumer- 
ated in the preceding Chapters. 

95* Formerly all proprietors of land liable in payment of 
cess, were entitled to attend and vote in all matters regarding 
parish schools.* By the 43 Geo. III., howeyer, no heritor is 
entitled to attend or vote at any meeting, with reference to 
schools, * who is not a proprietor of lands within the parish, to 
^ the extent of at least £\W Scots of valued rent^ 2q[>peariog in 
' the land-tax books of the county.'^ The heritors so qualified, 

1 Earl of Strathmore, Uc. o. Minuter and Heritors of Kerriemuir, February 36, 
1/62. (M. 1S128.) Tosliack V. Smart, Jttly 18, 1771. (M. 1S134.) 
< 43 Gen. III. c 54, § 22.j 
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with the minister, form the constituent members of all meetiogs 
reUtiye to tliis subject Heritors may, however, vote on all 
questions by proxy, or by letter under their hancL^ 
* 96. The heritors and the minister have each a single vote and 
no more, except in two cases : 1. Where there is only one qua- 
lified heritor in the parish, he is entitled to two votes;' and 
2. The preses of meetings, or if no preses have been choaen, 
the heritor with the hig|hest valuation present, has a casting 
in addition to his deliberative vote.^ 

9J. By a dedsbn prior to the 43 Geo. III., it was fiynnd 
that the liferenter of lands was entitled to vote preferably to 
the fiar ;^ but no judgmoit has since been pronounced, as to 
whether the declaration in that statute, that it should not 
be lawful for any person to vote who was not a ^ pn^prietor* 
of lands valued at jPIOO Scots, was intended to make any al- 
teration in this particidar, or whether the statute has reference 
merely to the extent of valuation. 

98. All meetings of heritors and mimster for dection of a 
schoolmaster — ^fixing the salary — determining on the rate ofliBes 
— ^building a school-house, &c., must be called on thirty days^ 
notice, by intimatbn from the pulpit, letters to the non-resident 
heritors, and notices left at the mansion-houses of all the heri- 
tors, whether resident or not. 

99* The duty of making these intimations is imposed on the 
minister of the parish ; and when the parish is vacant, the pres- 
byteiy are directed by the 43 Geo. III., in regard to the meet- 
ings for the election of a schoolmaster on the occurrence of a 
vacancy in the office, to appoint one of their number to make 
the intimation. 

SECTION 2. 

Commissioners of Supply and Sheriff. 

100. On the failure of the heritors and minister to elect a 
schoolmaster within four calendar months from the time when 

1 43 Geo. III. c. M, § ^ * Sec 7- 

' Ibid. The act beie only exprcasly iwintionw the case of the greetMt haritor, where 
no praeee fans been chooen ; bat it is obviooaly fittwmwl that when a preeea faaa been 
elected, he shall have a cuting toioek 

« ToBhM:k, July 18, 1771. (M. 13134.) 
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a vacancy has taken place, the conyener of the county is ve- 
quired, by the 43 Geo. III., upon application being made to 
him by the presbytery to that effisct, to call a meeting of the 
Commissbners of Supply, on thirty days* notice ; and the com- 
missioners, or any five of diem attending such meeting, are em- 
powered, jure devolfUOf and are directed to elect a person to 
supply the vacancy.^ 

101. By the act 1696, the Commissioners of Supply were 
authorised, on the fiulure of the heritors and minister, to esta- 
blish a school m any parish, take steps for building a school- 
house, and fix a salary, which they were empowered to stent 
upon the heritors according to their valued rent. In regard to 
these matters the Commissioners of Supply have been, by the 
late statute, superseded by the Quarter-sessions, except, per- 
haps, in so far as regards the stenting of the saUiry on die heri- 
tors, as to which, however, see stipra, 57* The Commissbn- 
ers of Supply were also empowered, by the same statute, to re- 
ceive and determine appeals as to the proportions of salary stent- 
ed on the several heritors by the meeting of heritors and minis- 
ter. 

102. The sheriff is likewbe, by the act 1696, empowered to 
determine such appeals, and by the 43 Greo. III. he is declared 
the only competent judge in all questions of relief among the 
heritors in r^ard to the value of ground taken for the sdiool- 
house, dwelling-house, or garden of the schoolmaster, and his 
judgment in such questions is declared to be final, without 
appeal by advocation, suspension, or otherwise.* The Sheriff is 
further directed by this statute to issue warrant for ejecting the 
schoolmaster, on his bdng deposed by sentence of the presby- 
tery.' Of course he is competent to entertain all actions against 
inctividual heritors Sot their shares of the expense of building the 
school-house, &c. and for their proportion of schoolmaster's sal- 
ary, when the schoolmaster does not resort to the summary exe- 
cution competent by law. 

103. At the expiry of every successive twenty-five years firom 
the passmg of the 43 Geo. III. it is the duty of the sheriff, 

I § 16. « § lOt * § 81, 
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within three months, to fix the smouttt of the average price of 
a chalcfer of oatmeal, according to the fiars of his county, and 
to return the same to the office of King^s Rememfarancer of 
Exchequer ; and upon the order to be pronounced by the Court 
of Exchequer, on such returns being transmitted to the ahcr- 
iff-deiic, the dcrk is obliged to transmit a certificate thereof, 
signed by him, to the minister of each parish within die ooun^. 

SSCTIOK 3. 

(iuarterSessiana. 

104. To the Quarter-sessions is committed the power of re. 
viewing the determination of meetings of heritors and minister in 
regard to the amount of salary, and the extent of accommodation 
in regard to the school-house, dwelling-house, and garden to be 
provided to the schoolmaster ; and also the power of fixing the 
salary and providing these accommodations on the failure of the 
heritors and minister to do so. 

105. In regard to the salary, the application to the Quarter- 
sessions, when the heritors and minister have n^lected or re- 
fuse to fix it within the period prescribed by the 43 Geo. TIL, 
is competent by the act to the schoolmaster alone, and must be 
made within three months from the period when the meeting for 
this purpose should have been held. When the heritors have 
fixed the amount of salary, the schoolmaster or any heritor dis- 
satisfied may appeal to the Quarter-sessions, provided such ap- 
peal be made within three months firom the date of the determin- 
ation of the heritors and minister. 

106* In regard to the school-house, &c. the right of applica- 
tion, where the heritors and minister neglect or refuse to pro- 
vide these accommodations, or of appeal, when the accommoda- 
tions provided are not sufiicient, is given to the schoolmaster 
alone, and there is no limitation in point of time. From this 
last circumstance it might reasonably be inferred, that it would 
be competent for the schoolmaster at any period, when a school- 
house or dwelling-house, already provided, fell into disrepair, so 
as no longer to afford proper accommodation, to apply to the 
Quarter-sessions for redress ; but the Court seem to have put 
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a diffevnii oowrtnietioii an the statute) sad to here held thai the 
Qaarler-iemoiM have bo power, exeept in the case whem these 
accomniodatioBs -have not psenoiHly existed, attd that they can 
only detennine in legaid to nevr buildingB to be eceoted for the 
fiiet time.^ If this be the true constmction of the statute, there 
is a defect in its porovisians, which the Judges Ordinary would 
ptobably sc^ply by compelling the heritors to make any neces- 
sary repairs. 

107 The Qoarter-sessioBs are not entitled to review a deter-- 
minataon of the heritors and minister as to changing the situ* 
ation of the school, or any other matter not committed to them 
by the statute.' 

106. The Quarter-sessions have power^ on a represent^* 
tion from the heritors and minister, to detersune whether 
the schoolmaster^s rif^t to a garden may not be commuted into 
the additional salary piovided by the act in such eases ; and 
without their sanction the heritors are not entitled to refuse the 
garden, and provide the additional salary in lieu of it 

109. Further, where the heritors differ in opinion as to the 
propriety and usefulness of dividing an increased salary of 600 
merks or three chalders among two or more schoolmasters, instead 
of having one with the usual salary, the Quarter-sessions have 
the power of determining the same, on a petition or representa- 
tion submitted to them for that puspose. 

110. In all matters committed to the cognizance of the Quar- 
ter-sessions, their judgment is final and conclusive without ap- 
peal, provided always they have not exceeded their powers un- 
der the statute. If they have done so, the Court of Session 
will interfere to review their judgment and correct the excess.^ 

111. It was even observed by the Court, in the case here re- 
ferred to, ^ that although the Court of Session could not, in the 

* direct form of appeal, review the sentence of the justices on 

* those matters on which they were particularly directed to 

* judge, and on which a final and exclusive jurisdiction was con- 

* ferred on them by statute, yet if it appeared that in their judicial 
' capacity, their proceedings were dictated by injurious or op- 

1 Dswson, FeK 18, 1809. (F. C) « Ibid. 'Ibid 
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* presnTe motives ; if, for instance, the dwdUng-house were 

* provided at such a distance from the school-house, as to len- 
' der it greatly ioconvenient or impossible fiur the schoolmaster 

* to avail himself of it ; or i^ in any other or sinnlar way, such 
' a malversation of duty were committed, h would be compe- 

* tent for the Court of Session to apply a remedy to this wrong, 

* by entertainia^ an aetion of damages at the instance of the 
< schoolmaster, and by decerning damages to such an amount 

* as should eflfectuaDy relieve the schoolmaster from any inoon- 
^ venience originating from so great an abuse of power and v»* 

* lation of duty.^ 

112. Where a parish is situated partly in diffisrent oounUes, 
the jurisdiction as to schools belongs to the Quarter-sessions of 
that county in which the parish church is situated. 

113. No Justice of the Peace can Tote at the Quarter-seS' 
sions on any appeal or qiplication from a parish in which he 
b an heritor.^ 

SECTION 4. 

Presbyteries. 

1 14. By the act 1693, c. 22, < for settling the ^iet and 

* peace of the church,^ it is declared, * that all schoolmasters and 

* teachers of youth in schools, are and shall be liable to the 

* trial, judgment, and censure of the presbyteries of the bounds, 

* for their sufficiency, qualifications, and deportment in the said 

* ofiice.' 

115. In the celebrated case of Bothwell,' the quesdon was 
raised whether the jurisdiction of presbyteries, in r^ard to 
schoolmasters, was a proper .ecclesiastical jurisdiction, so that 
their judgments were subject to the review of the superior church 
judicatories ; or whether it was a matter of mere civil jurisdic- 
tion, committed by thelegistature to presbyteries, in the same 
way as that regarding manses and glebes, so that their judg- 
ments, like their proceedings as to the mansies and glebes, wefe 

>45G€O.IILcH§d- 

* MMCttlloeh V. Allan, Ni>t. 86, 1793. (M. 7471.) 
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rabjeet to the review and control of the Supreme Civil Court 
alone. 

116. On the one hand, it was argued that the superinten- 
dance of schools and education of youth, had in this, as in every 
other country in Europe, been always held to be a matter 
of ecclesiastical concern ; and whether it was to be consider*- 
ed so in its own nature or not, still in practice both before 
and after the Reformation, it had alwayv been a matter of eccle- 
siastical cognizance. That the inherent right of the church to 
this snperintendance had been unifimnly asserted by the re- 
formed clergy, and had been sanctioned by the civil power in 
1567 ^d 1581, when the superintendants were dedared to 
have the power of taking trial of the qualifications of school- 
masters ; in 1593 when it was declared to belong to presby- 
teries ;' in 1616 and 1663, when this privil^e was recognised 
as belonging to the bishop, who, by the establishment of epis- 
copacy, had superseded the presbyteries ;' in 1646, when the 
Presbyterian church government was re-established ;^ in 1662, 
when, on the restoration of episcopacy, it was declared that no 
schoolmaster should teach without a licence ftom the ordi- 
nary ; after the Revolution, when the act 1693 was passed ; 
and at the Union, when the Presbyterian church was finally 
secured, and all schoolmasters obliged to subcribe the Confes- 
sion of Faith before the presbytery of the bounds. It was there- 
fore contended, that being a matter of ecclesiastical jurisdiction 
inherent in the church, and not conferred, but only recognised 
and sanctioned by the civil power, the determinations of pres- 
byteries in regard to it, (which, it was admitted on all hands, 
coidd not be final,) were necessarily subject to the review of the 
superior church judicatories. 

117. On the other hand it was pleaded, that although in po- 
pish times, the clergy had, in this country, as in all Europe, 
usurped the cognizance of many matters not in their nature 
ecclesiastical, yet that the reformed clergy in Scotland had not 
succeeded to any of this civil jurisdiction so usurped by their 



1 1667, c. 1 1.— Ifiei, e. 99. * 159S, c 28. 

s Prockmatioa ofPriyy Cooncil, Dec. 10, 1616, and statute 1683, c 5. 

* RaKinded Aet, 1646. 
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popish predecessors, but, on the contrary, that the legislatore 
had uniformly and most cautiously avoided recognising any ssych 
powers in the reformed churchy and had restricted th^ jurisdic- 
tion to that which was properly spiritual, and which oouldbe en- 
forced by spiritual censures ; and, accordingly, that in a statute 
passed expressly for determining in what the proper jurisdictioii 
of the church consisted, they had declared it to consist in ' tbe 
* preaching of the trew word of Jesus Christ, correction of hmd- 
^ vers, and administration of the haUe saciaments i*^ and, iurther, 
that the acts of Farliiuneot commilting the supermtendance of 
aefaools first to the superintendants, and afterwards to the pres- 
byteries, did not recognise a right as inherent in tbe church, but 
merdy committed it to those officers and chuspb courts specially 
by legislative delegation. 

Although, therefore, it was argued, the Iqpslatiire by spedal 
acts of Parliament have committed to churdi courts the cogni- 
sance of certaiii matters, civil in their own nature, as the provid- 
ing manses and glebes, and the like; stiU such juriedictbn ia held 
by them as a civil, and not as an ecclesiastical jurisdv^on ; and 
in regard to it, they sit not as church courts, but as courts 
erected by Parliament for the special purpepes committed to 
them, and their judgments were and have been always held to 
be sulgect, in such matters, to the review of tbe civil courts alone. 
The cpnclusion from all this was accordii^ly contended to be, 
that the qiaestion, whether the judgments of presbyteries are 
subject to the review of the civil or the church courts, depends 
entirely on whether the subject matter of their judgment is in 
its own nature of civil or ecclesiastical concern; and as to 
schools, that they were in their own nature of essentially civil 
concern, and could no more be considered ecclesiastical than 
questions of marriage, divorce, confirmaition of wills, and va- 
rious odier matters of which the popish clergy ha4 usurped the 
cognisance. 

118. The Court of Session gave effect to tbe latter arguments, 
and found that the power of review lay with the Supreme Civil 
Court, and not with the superior church judicatories. Their 
judgment, however, was reversed, on appeal, by the House of 

> 1679, c. S0. « Qohairin ooniUtu the jurMdicUoan of thr KtrL* 
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Lords^ who found that the power of review belonged to the su- 
perior church judicatories. 

119. The 43 Greo. III. which was passed a few years after 
this judgment of the House of Lords was pronounced, has 
made the question one of little practical importance; for al- 
though that statute declares, * that the superintendence of 

* schools shall continue with the ministers of the established 

* church as heretofore, according to the several acts of Parlia- 
^ ment respecting the same, except in so far as altered by the 

* present act,^ it also declares, that in all matters regarding 
the admission, censure, suspension, and deprivation of school- 
masters, (wherein their superintendence consisted accoiding to 
former acts,) the judgment of the presbyteries shall be * final 

* without appeal to or review by any court, civil or ecclesiastical.^ 

120. The extent and nature of the presbytery^s jurisdictbn, 
and the mode of exercising it imder this statute, has been suffi- 
ciently adverted to in considering the admission, censure, and 
deprivation of schoolmasters, (attpra^ Chapter 3,) and the re- 
gulation of the schools, (Chapter £,) so that it is unnecessary 
again to revert to it here. 

121. A question has lately arisen, however, as to what is the 
consequence of the presbytery exceeding their powers under the 
43 Geo. III., or not complying with its injunctions. On the one 
hand, it is maintained, that such excess or disregard of the statute, 
merely deprives the judgment of the presbytery of the privi- 
1^^ bestowed on it by the statute of being protected from re- 
view by any superior court ; and, consequently, that if this privi- 
lege cannot be claimed, exce|>t in vittue of compliance with the 
statute, the only result is, that the judgment of the presbytery 
should be subject to the review of the superior church judica- 
tories as before the passing of the act. On the other hand again, 
it is contended that the Court of Session has a supereminent 
jurisdiction, whereby it is entitled to check every excess of 
power in any inferior tribunal, although m regard to matters in 
which the Court of Session has itself no cognizance ; and that 
m virtue of this jurisdiction, that Court can interfere to quash 
proceedings of the presbytery not in accordance with the sta- 
tute under which they act, and compel them to proceed strictly 
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in terms of the statute, while superior church courts have no 
such supereminent jurisdiction in virtue of which they can in- 
terfere, and their previous and ordinary power of review is ex- 
pressly taken away by the statute. 

122. The Court of Session have in three several cases pro- 
nounced decisions in favour of the latter view, that the power 
of redress lies with them as the supreme dvil court ; > and their 
judgment on this point has lately been a£Snned on appeal.' 

123. Besides burgh schools, (as to which see tn/ra. Chap. 7-) 
the church has constantly maintained its right to superintend aD 
schools whatever, private as well as public, and to take cognis- 
ance generally of theconduct of all teachers of youth in achoola; 
and so lately as I8I79 the General Assembly pronounced a 
judgment, which they ordered to be inserted among the printed 
acts of Assembly, approving highly of the finnness and pro^ 
priety of a presbytery, ' in asserting their indubitable right to 
' examine schools of every description within their bounds."' 

124. No schools except the parish schools in landward paiiahes 
are embraced by the 43 Qeo. III., so that every right compe- 
tent to the church in reffixd to other schools, under fbmer 
acts of Parliament, remains untouched by that statute. 

The terms of some of these former statutes are certainly veiy 
broad, and would extend inuch &rther than the cKuich at pre- 
sent daim. The first act on the subject, (1567, c. 11,) ^ucts, 

< that nane be permitted nor admitted to have charge and cnre^* 
in universities, colleges, or schools, * nor to inairuci the ymdk 
' privately or openlie^ but sik as sal be tried be the supeiin- 
' tendants or visitours of the Idrk.^ 

On the re-establishment of episcopaqr at the Bestorationy the 
dedaratbn of the Iqpudatureon this mibjectwas in these wotdiB: 

< That none be permitted to preach in public, or in fanufies, 
* within any diocese, or teach any public sdiool, crio he psdo- 

< gogues to the children of peraom ofquaJitgj without the li- 

< cense of the ordinary of the diocese/ 



of ContorphiiiAy March 10, 1818. (F. C.) Brown «. Heriton «f KiU 
bmry, Feb. 1, 1825. (S S. &D. 480L) andNor. 15, 1826. (i & Is a 174.) 
FSndhtflr, IKU Marah 8, 188ft. (4S.ail.614) 

* Heriton of Kfllwrry V. BrowB,:J«M 18^ 1889. (3 WiboB a Sbiir.) 

> Act 5. Am. 1817. 
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It is, however, chiefly on the act 1693 that the daim of the 
church can now be founded : and that statute declares, ^ That 
^ all schoolmasters and teachers of youth in schools, are and 
' shall be liable to the trial, judgment, and censure of the pres- 
' byteries of the bounds for their sufficiency, qualifications, and 
' deportment in the said office.^ In connexion with this the 
terms of the kct of security deserve attention ; because it would 
rather ^pear, that the same class of schoolmasters are intend- 
ed in both statutes, the term ^ office^ being equally used in both. 
That statute provides, ' That in all time coming, no professors, 

* prindpals, regents, masters, or others bearing office in any 

* university, coll^, or school within this kingdom, be capable, 

* or be admitted, or allowed to continue in the exercise of th«jr 
' said functions, but such as shall own the civil government in 

* manner prescribed, or to be prescribed by the acts of Parlia- 
^ ment ; as also that, before or at their admissions, they do and 

* shall acknowledge and profess, and shall subscribe to the fore- 

* said Confession of Faith as the confession of their faith, and 

* that they will practise and conform themselves to the worship 
' presently in use in this church, and submit themselves to the 
^ government and discipline thereof, and never endeavour, di- 
' rectly or indirectly, the prejudice or subversion of the same ; 
^ and that before the respective presbyteries of their bounds, by 
^ whatsoever gift, presentation, or provision they may be there- 
' to provided.^ 

In regard to these statutes it may plausibly be argued, that 
it was only intended to affect teachers o£ whom it may properly 
be said that they bear * office,^ and that it was not meant to re- 
strain any of the lieges from teaching a private school* without 
what would be equivalent to a license firom the presbytery ; or 
to prevent individuals from endowing schools, to be taught by 
persons who did not conform to the Confession of Faith, or form 
of government of the established church.^ No judgment, how- 

> There are serenl charitable fetmdatioiia in Scotland for educating children accord- 
log to the principlee of the episcopal chnrch. Are snch foondations illegal ? and eonld 
the prcabjtflriea of the boonda inaiat on the taachera aigaing ihe Cooieauon of Faith 
contrary to the will of ihe ddnor ? Or conid they compel the professor of divinity attach- 
ed to any of the bodies of dissenters— the Scottish Episcopal Commnnion for instance— 
to admofricdge the pfesbyterian government and Confeasion of Faith, or ebe to cease 
from iastrvctittg the yonth under his charge? It rather appaBrs, that nlthoogh, 
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ever, has ever been pronounced by the dvil court in regard to 
the right daimed by the church, of taking oogniianoe of all 
schools and teachers of youth, or as to how fiur that right, if it 
is held to eziBt, would be enforced by the dvil power. 



m the flariier timM of the dmrcfa of Sootland, i n te tfe wnee ofcn to a gmier extent, to 
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CHAPTER VII. 

BURGH SCHOOLS, AKD SCHOOLS ON PRITATJE FOUNDATIONS. 

126. The provisions of the 43 Geo. III. are expressly de- 
clared not to extend to the case of a * parish which consists 

* only of a royal burgh, or a part of a royal burgh.'* It cannot 
reasonably be doubted, however, that under the previous sta- 
tute 1693, the masters of burgh schools were intended equally 
with those of the parochial schools in landward parishes, to be 
subject ^ to the trial, judgment, and censure of the presbyteries 

* of the bounds, for their sufficiency, qualifications, and deport- 
^ ment^ in their office. The presbyteries have not, however, so 
uniformly exercised their powers in regard to the superinten- 
dence of burgh schools ; and the magistrates in royal burghs have 
acquired powers of cognizance and deprivation, without the 
sanction or authority of the presbytery, which do not belong to 
the heritors and minister in laiidward parishes. 

126. The election of the schoolmaster in royal burghs be- 
longs to the magistrates, who also are entitled of their own 
authority to remove him summarily from his office.^ 

They cannot, however, do this arbitrarily and without cause ; 
but to warrant their removing the schoolmaster, it is not ne- 
cessary that he should be guilty of absolute malversation in 
office ; it is sufficient if they have any reasonable cause, as im- 
morality on his part, insufficiency, unsuccessfulness in his mode 
of teaching, or the like.^ 

127. Although an election do not bear to be for life, the mar- 
gistrates are nevertheless not entitled to remove the schoolmas- 

1 Hastie v. Campbell, June 29, 1769. (M. ISISS.) 

* Magistrates of Montrose, Jan. 18» 1710. (M 18118, &c) 
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ter arbitrarily. 1 Nor are they entitled to do so even thon^ 
the original election have been only for a year, the person dect- 
ed having been allowed to continue in the office for several 
years thereafter.' 

128. From a decision of the Court in the analogous case 
of a town-clerk,^ it may be inferred that an election of a school- 
master during pleasure would be held to be illegal, and that 
the schoolmaster would not be removable, except on cause 
shewn. On the same principle it would probably be held that 
a schoolmaster elected fiK>m year to year, would onl be remov- 
able upon just cause ; although certainly a mere interim en- 
gagement to teach the school for a short period, till an elec- 
tion should take place, would not be construed into an election 
for Ufe. 

129. A schoolmaster within burgh, though not a burgess, 
may sell books to his pupils.^ 

130. In regard to the case of a parish, partly burgal, and 
partly landward, the 43 Geo. III. provides that ' the schooU 
^ master shall be appointed and maintained by the burgh, or by 
' the landward heritor or heritors, or by the burgh and heritors 
' in the same way and manner, and according to the same pro- 
' portions that have hitherto been observed in such parish, the 
^ salary and accommodations being always equal in value to those 
^ provided by this act, and the same remedy being allowed in 

* case they are otherwise, and to be applied for in the manner 
^ already spedally pointed out ; and provided any additions shall 

* be granted, the same shall be paid, in the same proportions, 
^ by the parties from whom the salary is received.*^ 

131. The directors of an academy established by royal char- 
ter, are entitled to remove their rector or master, on the ground 
of immoral conduct or other reasonable cause.* An usher, or 
assistant, appointed by a rector, or head-master, is removable 
by him at pleasure.^ 

132. The endowment of a school does not fall by the failure 

^ Magistrttes of Montrose, ut avpra. 

* Kempt V, Magistratea of Irvine. (M. ISiSS.) 

> SimpaoD v. Tod, June 17, 1824. (3 S. & D. 150.) 

* GuiWry of StirUap v. Weir, Nov. 27, 1828. (8 S. Sc D. 681.) 

» § 13. « Directors of Ayr Academy, June 3, 1825. (4 S. & D. 63.) 

7 JessoQ V. Gray, Jan. 13, 17/9, ( 5 BrownVi Snpp. 600.) 



CHAP. VII. SCHOOLS. 343 

of the trustees or administrators appointed by the donor. In 
such a case, the Court of Session will nominate administra* 
tors ;^ or if the endowment is for a free school, or a school for 
the education of the poor, the heritors and kirk-session are en- 
titled, ipao jurCf to assume the management of it ;' and, in- 
deed, they would also probably be held entitled to do so, though 
the endowment was not for the education of the poor, but 
generally for support of a parochial school, if the Court of Ses- 
sion did not interfere to nominate administrators. 

133. All mortifications of lands and teinds for the support of 
masters and students in coU^s, and of grammar schools, 
were excepted from the general annexation of church property 
in the act 15879 c 29 ; and by the act 1633, c. 6, it is declared 
unlawful to ^ alter, change, or invert,'* any mortifications for the 
support of schools and hospitals, or for pious uses^ ' to any 
^ other use than that specific use, whereunto they are destinate 

* by the disponer himself.^ In the event of misapplication by the 
managers, the act gives right ^of action for calling them to ac- 
count, and compelling them to apply the frmd to the right use, 
to ^ the kirkes, schools, and others,^ for whose behoof they were 
made, or to * the bishops and ordinaries within the dioceses 

* where the said kirks, schools, &c lie.^ The powers possessed 
by these ecclesiastical authorities, is now held to be vested in 
presbyteries. — See Poor, 115. 

134 The heir of the donor would likewise be entitled to 
pursue an action for maladministration ;^ as also the parties for 
whose behoof funds were mortified ; and in general, it may be 
laid down in the words of a learned judge, in a late case, * that 
^ persons managing such funds are accountable to every one 
^ having a proper interest in the charity.'*^ 

135. The king has also the power of visiting all charitable 
foundations, and causing the funds to be applied according to 
the will of the donor." This is done by means of a royal com- 
mission. 

1 Campbell, JniM £6, 1758. (M. 7440.) 

* Earl of Galloway, &c Feb. 22, 1810. (F. C.) 
> Chrutie, Julys, 1774^ (M. 67d&) 

« Bow, Dec S, 1826, (i S. & D. 87S.) See also MerchanU Company, and Tndea 
of Edinburgh, An(|^ 9, 1765, (M. 5760,) and Chrbtie, vt tupra. 

• 1467, c 6S.-.1460, c 10.-.1540, c. 101...15TO, €.63.^1096, c 2a-.1696, c Si. 
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136. The jurisdiction of the Court of Session likewise ex- 
tends over mortifications, so as to entitle them to control the 
management of the administrators.^ 

137. By the Disarming Act 19th Geo. II., c 38, passed 
the year after the Rebellion, it was provided, (§ 21, 22, 
23,) that it should not be lawful for any person to teach 
a school, other than the parochial and public buigfa schools, 
and those established by the Sodety for Propagating Chris- 
tian Knowledge, or by the Greneral Assembly, until the 
situation and description of such school, together with a cer- 
tificate that the teacher had taken the oaths required by law 
for persons of public trust, should have been rq;istered in a book 
to be kept by the sheriff-derk for that purpose, under the pen- 
alty of six months^ imprisonment for the first offence, and lor 
any subsequent offence, transportation for life. The same pun- 
ishment was also provided for such teachers, as when prayers 
were used in the school, did not pray for the king, or such as 
attended an episcopal meeting-house not allowed by law ;' and 
parents or guardians sending their children to such unr^istered 
schools, were declared subject for the first ofience to three 
months^ and for any subsequent offence, to two years^imprism- 
ment. 

138. By the same statute, all tutors in private fiunilies were 
required to take the oaths, and register the certificate with the 
sheriff-derk, under the penalty of six months^ imprisonment for 
the first, and seven years^ banishment from Britain for any sub- 
sequent offence ; and persons keeping tutors not qualified, were, 
in like manner, declared subject for the first offence to six 
months^ and any subsequent offence, to two years^ imprison- 
ment. 

> Merchanti Compuy and Trades of Edinbugfa, mi n^nu 

* Thit proTuion, as to attendiag Episcopal meetiiigi-liousBs, is ▼irtoally npesM hj 
UiieSS Ceo.iII,c03» SI. 
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SUPPLEMENT. 



[Several decunons haviog been pronounced, during the printing 
of the foregoing sheets, relative to the subjects there treated 
of, subsequent to the parts to which they have reference hav- 
ing been thrown oiF, I subjoin the import of them in this 
Supplement.] 



CHURCHES. 



1. A VEBY important decision, relative to churches, was pro- 
nounced in the case of the church of Rosskeen,^ as to the degree 
of decay and disrepair which is sufficient to warrant a decemi- 
tore for a new church ; and, also, as to the effect due to the 
circumstances of part of the population being Gaelic, and part 
English, and there being service performed in both languages, 
in determining the extent of population to be provided for. 

2. The parish of Rosskeen contains Si750 inhabitants, of 
whom a large proportion speak only Gaelic, and one of the ser- 
vices on Sunday is always in Gaelic, while the other is in Eng- 
lish. The church was only capable of holding 612 sitters; 
it was in a state of considerable decay ; the walls, however, were 
good, and it was reported by the architect appointed by the 
Court, to be capable of being repaired, by renewing the whole 
wood work, and adding to the height of the walls, so as to 

' M'Leod V. Canneot, Feb. 9, 18S0. (B S. & D. 4,75.) 
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admit of raising the floor, which was under the lerd of the ad- 
joining ground, and consequently subject to damp. The aidi- 
itect further reported, that the expense of a substantial repair 
would amount to <f960, while a new church of the same sise with 
the old, might be erected for ^1200 ; but that a church to hold 
1300 sitters, being the amount of two-thirds of the examinable 
population, would cost ^2100. The first question which aioae 
in these circumstances was, Whether the heritors were bound to 
build a new church, or whether they could only be compelled to 
repair the old one ? and the Court on this point unanimously 
agreed, that as the church was so ruinous that the expense of a 
thorough repair fell little short of what it would cost to erect 
a new one of the same doe, the heritors were bound to 
e^rect a new church. Thus fixing, with some degree of pre- 
cision, a point, formerly alluded to as not very definitely set^ 
tied— (Churches, Sa) 

3. It being determined that a new church was to be built, 
the question then arose. Whether it was to be of the same siie 
with the old, or whedier it must be suited to the existing cir- 
cumstances of the parish, however greatly the expense might ex- 
ceed the amount which would have been required for a tho- 
rough repair ? and on this the Court had no difficulty in deter- 
mining, that the new church must be built of a sise suited to 
the existing circumstances of the parish. 

4. There still, however, remained another matter of dispute. 
The heritors contended, that as part of the parish was Gaelic, 
and part English, and as there were separate services for the 
two classes of inhabitants, two-thirds of the whole examinable 
population could never be in church at the same time, and, con- 
sequently, that a church sufficient to hold the whole two-thirds 
ought not to be decerned for. To this it was answered, that 
the capacity of holding twcvthirds of the examinable population 
had been fixed on as the proper size of a church, — that the 
Court never regarded whether the parishioners were at the time 
of erection, dissenters, or were not likely, firom any other cause, to 
occupy the church ; and that there was no greater reason for 
allowing the circumstance of difference in language to affect the 
size of the church, than difference in religious sentiment, the 
more especially as, from the progress of education in the High- 
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lauds, it was to be hoped, that at no veiy distant period the 
whole inhabitants would be able to speak and undmtand the 
English language. The Court, though with doubts on the 
part of one of the Judges, found, that the church must be 
made to contain two-thirds of the examinable persons of the 
whole population, without r^ard to the difference of bn- 
guage. 

5. It was in this case also determined, that in the amount 
for which the presbytery were entitled to give decree, fell to be 
included the expense of seating the church. 



GLEBES. 

A MODE of designing a glebe remarkable for its novelty, was 
introduced by the final judgment of the Court, in a case for* 
merly mentioned, paragraph 86, rq^arding the glebe of Bar* 
▼as in Lewis. In the branch of the case there mentioned,^ it 
had been determined, in consideration of the uniyersal practice 
in the district of keeping the cattle on the low ground during 
winter and the greater part of the year, and pasturing them on 
the high grounds during a few weeks in summer, that in design- 
ing a grass glebe of sixteen soumes in lieu of an arable ^lebe, the 
minister ^ was only entitled to such portion of the lower ground 

* of the farm, as t(^ther with a corresponding proportion of hill 

* pasture, shall afford sixteen soumes of grass throughout the 

* year.*" Lord Robertson, whose opinion on such subjects hiaa 
always been considered entitled to great weight, thought that 
even this was too great a deviation firom the statute, and that 
the minister was entitled to insist on having his whole glebe con- 
tiguous, and could not be compelled to accept one portion of it 
in low ground and another in hill pasture. The Court, how. 
ever, remitted to a surveyor to report on the alterations rendered 
necessary on the glebe designed by the presbytery, in conse- 

> Stewart Mackenzie v. MK^rae, July 5, 1825. (4 S. & D. 146.) 
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quenoe of this rule which the Court adopted, and he aooordin^y 
marked out two separate portions of hill pasture in diflfetent parts 
of the parish, either of which would be sufficient to affiird grass to 
the extent of sixteen soumes, for rix weeks in summer, that being 
the usual period finr which the cattle were sent to the hill pasture, 
and he struck off an equivalent in Taluefrom the low ground as 
designed by the presbytery. The parties, in the discussions befine 
thesunreyor, differed as to which of the two portions of hill pas- 
ture should be assigned to the minister, the proprietor objecting 
to that which the minister preferred. On the sunreyor^s report 
being laid before the Court, however, the proprietor, without 
going into this matter, started a new objection to the designation 
^together, vis. that the house, with reference to its vicinity to 
which the glebe had been designed, was not truly the manseof the 
parish ; but this objection the Court overruled, and put it to the 
proprietor's counsel to make an option which of the two portions 
of hill pasture marked off by the surveyor should be assigned 
to the minister ; and they allowed the cause to stand over finr a 
day or two, that he might come prepared on this point. When 
the cause was agun put out, the proprietor declined making any 
option, or assisting the Court in any way in coming to s deci- 
sion, apparently witli the view of not precluding himself from sp- 
pealing agunst the judgment, whatever it might be. It so hap- 
pened, however, that the surveyor had mentioned in his report, 
that instead of each tenant of the low grounds having a sepa- 
rate hill pasture shilling fi>r himself correspondent to his low 
farm, it was the custom for those tenants, during the six weeks 
in summer when the cattle were on the hill, to pasture them in 
common ; and it was suggested from the b^ch, that in confixr- 
mity with this custom, instead of assigning a certain portion of 
the high ground to the minister in property, he should be al- 
lowed to pasture his cattle in common with the tenant of the 
farm from which it had been proposed to design the ground. 
To this it was objected for the minister, 1. That he was entitled 
under the statutes to land in property ^ and could not be com- 
pelled to accept in lieu of it a mere sermhide of pasturage ; 2. 
That he was farther entitled to have this ground designed and 
set apart for him, and that it was contrary to the statutes to 
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give him merely a right in commonty ; and, 3. That this ar- 
rangement would subject him to great prejudice, as the tenant 
was in no way limited as to the quantity of cattle he might keep 
on the hill, and so had it in his power materially to diminish 
the value of the clergyman^s right, besides laying a foundation 
for interminable disputes and litigation. The Court, however, 
disregarded these objections, and awarded him only a right of 
common pasturage in the hill ground, together with the proper- 
ty of the low ground as limited by the surveyor.^ 



POOR. 

In paragraphs 25, 64, and 106, it is m^itioned that the 
C^ourt had decided, in a case there stated to be under appeal," 
that where a lunatic pauper has been confined by order of the 
Court of Justiciary in consequence of a verdict finding that he 
had committed a crime, but under the influence of insanity, 
the burden of keeping him in confinement lay upon the Crown. 
The judgm^it of the Court in the case alluded to, has since 
been reversed by the House of Lords, who, however, have 
not declared which of the other parties to that cause^ viz. 
The Commissioners of Supply, the burgh of imprisonment, 
or the parish of the lunatic^s settlement, were to be consider- 
ed liable. If the previous case of Scot is to be held well de- 
dded, it seems difficult to discover any solid ground for ex- 
empting the parish firom bearing the expense attendant on the 
confinement of a lunatic pauper awarded by the Court of Jua- 
tidary^ in consequence of iigury actually inflicted by him; 
flinc^ according to that dedsion, the parish would be liable if 
he had been committed to confinement by order of an inferior 
judge, firom precaution merdy, befinre any mischief had been per- 

1 Stewart M'Kmat o. M<Cne, Miieh 9, 1880. (8S.&D.) 
* Commiagioneri of Svpply of WigtoniUre v. The Officers of State, June 5, 1887* 
(5 a H D. 707.) 



POOR. SUPPLEMENT. 351 

solely for the protection of the public, it may pUusibly be con- 
tended that this extra burden is totally apart from that which 
the legislature intended to lay on parishes, and that it should 
be considered as a matter of police, to be provided for as any 
other measures for the security of the li^es. In this view, so 
fiur as aliment, strictly speaking, is concerned, the parish might 
be held liable; while, as to the additional expense, it may 
be contended not to be induded in the obligation to support 
the poor. 
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POOR 

No. I. 

IBJd, c. 7^9 ^or Punishment of Strang and Idle B^gare 
and Relief of the Pwre and Impotent. 

FoRSAMEiKLfi as there is sundry lovabil Acts of Parliament 
maid be our Soyeraine Lord'^s maist nobil progenitors, for the 
staunching of maisterful and idle beggars, away putting of 
somares, and provision for the pure ; bearing, that nane sail be 
thoiled to beg, nouther to burgh nor to land, betwixt 14 and 
70 zeires. That sik as make themselves fules, and ar bairdes, 
or uthers siklike runners about, being apprehended, sail be put 
in the £ingis waird or irones, sa long as they have ony gudes 
of their awin to live on. And fra they have not quhairupon 
to live of their awin, that their eares bee nayled to the Trone, 
or to an uther tree, and their eares cutted off, and banished the 
countrie; and gif thereafter they be found againe, that they be 
banged. 

Item, That nane be thoiled to begge in ane parochin, that 
ar borne in ane uther. That the heades men of ilk parochin 
make takinncs, and give to the beggars theirof, that they may 
bee sustein'^d within the boundes of that parochin ; and that 
nane uther bee served with almes, within that parochin, but 



356 APFEKDIX. POOK. 

they tbAt beares that takmne allanerlie, as in the Actes of Par- 
liament theiranrat at mair length is omitdned. Qnhilkes, in 
the time bygane, hes not beene put to dewe execution^ threw 
the iniquitie and tronbles of the time by-past, and be leasoun 
that there was not heirtofoir ane ordour of punischment, sa 
speciallie devised, as need required, hot the saidis bc^gsres, 
beside the uthers inconvenientes, quhilks they daylie produee 
in the common-wealth, procure the wrath and displeasure of 
God for the wicked and ungodlie forme of living used amongs 
them, without marriage, or baptizing of a great number of their 
baimes. Thebefoib, now» for (ivoyding of the inconvenients, 
and eschewing of the confusion of sindrie lawes and actes con- 
cerning their punischment, standing in affect, and that some 
certaine execution and gude ordour may follow thereanent, to 
the great pleasure of Almichtie God, and common weill of the 
realme ; it is thocht expedient, statute, and ordained, as weil 
for the utter suppressing of the saidis Strang 'and idle b^gars, 
sa contagious enimies to the common weill, as for the charitabil 
relieving of aged and impotent pure peopil, that the ordour and 
forme following be observed : That is to say, that all perwNis 
Vwabonds and ^^^g above the aige of fourteen and within the aige 
t^ebe^gan suid of three scoirc and ten zeires, that heirafter ar de- 
clared and set foorth be this act and ordour to be 
vagaboundes Strang and idle beggars, quhilkes sail happen at 
ony time heirafter, after the first day of Januar nixt to cum, to 
be taken wandering and misordering themselves, coHtraiie to 
the effect and meaning of thir presentes, sail be apprehended, 
and, upon their apprehension, be brocht befoir the provost and 
baillies within the brugh, and, in everie parochin in landwart, 
befoir him that sail be constitute Justice be the Kingis com- 
mission, or be the lords of regalitie, within the samin, to this 
effect ; and be them to be committed in waird in the eonunoun 
prison, stokkes, or irons, within their jurisdiction, there to be 
keeped, unlatten to libertie, or upon bande or sovertie, quhill 
they be put to the knawledge of ane assize, quhilk sail be done 
within six dayes thereaft;er ; and gif they happen to be con- 
victed, to be adjudged to be scourged, and burnt through the 
eare with ane hotc iron ; the processe quhairof sail be reps- 
trate in the Court buikes ; except sum honest and responsal 
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man will of his chftritie bee contented then presentlie to acte 
faimfielfe before the judge, to take and keip the offender in hi» 
service for ane haill aeir nizt following, under the pame of 
twentie pound, to the use of the pure of the toun or parochin. 
And to bring the offendour to the head court of the jurisdic- 
tion at the leires end, or then gude pruife of his death ; the 
derke taking for the saide acte twelve pennies onely : And gif 
the offender depart and leave the service within the ^ j^ •, 
sebr, against his will that receives him in service : f^ hia 



Then, being apprdiended, he sail be of new pre- 
sented to the Judge, and, be his command, scourged and burn- 
ed throw the eare, as is foresaid. Quhilk punischment, bemg 
anis deceived, bee sail not suffist againe the like, for the space 
of threescoir dayes thereafter ; bot gif at the ende of the saidis 
Ix. days, hee h6 founden to be fallen againe in his idle and 
vagabond trade of life: Then, being apprehended of new, 
he sail be adjudged, and suffer the paines of death as a thief 

And that it may be knawn quhat man^r of peN 
sones ar meaned to bee idle and Strang vagabounds, Mtaemedf^ 
•)ttid worthy of the pumschment before specified. It Hjj^TJ^J!^ 
xfl dedaved, that all idle personee, ganjpng about in 
Ony countrie of this realme, using subtil, crafiie, and unlauch- 
lul playes; as jugkrie, fost-and-lous, add sik uthers. The idle 
peopil calling themselves JEgyptianSy or any uther that feinzies 
them to have knawledge or charming, prophede, or uthers abus- 
ed sdences, qidmirby they persuade the peopil that they can tell 
their weirdes, deathes, and fortunes, and sik uther phantastical 
imaginations ; and all persones being haill' and starke in bodie, 
and abill to worke, alledging them' to hav6 bene berried or burnt 
in sum fitr paif t of the realme, or alledging theofii to be banished 
for slaiichter, and uthers wicked deids ; aftd uthers nouther ha- 
▼and land nor maisters, nor using ony lauchful merchandice, 
craft, or occupation, quhairby they may win their livings, and 
cab give na reckoning how they lauchfuBie get their living ^ 
and all minstrelles, sangsters, and tale-tellers, not avowed in 
special service, be sum of the lords of pailiament or great buxu 
Towes, or be the head burrowes and dties, for their commoun 
minstrelles ; all commoun labohrers, being persones abill in 
bodie, living idle, and fleeing labour ; all counterfaiciers of U- 
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cences to beg, or using the same, knowing them to he connter- 
fucted ; all vagabound schollen of the Universities of jSVitn^ 
JndreweSf GlasgaWj and Jbirdene, not licensed be the rector 
and deane of facultie of the Universitie to ask almes ; all schip- 
men and mariners, alledging themselves to be schipbroken, 
without they have sufficient testimonials, sail be taken, adjudged, 

esteemed, and punished, as Strang beggarres and va- 
uL^t^D^ gaboundes. And gifony person or perscmnes after 
^^^^ ^"^ the said first of Januar nixt to cum, gives money, 

harberie, or ludgeings, settis houses, or shawa ony 
^ther refiefe, to ony vagabound or Strang beggar, marked or to 
be marked, wanting an licence of the provest and baiHies within 
burgh, or of the judge within that parochm : The samen being 
dewlie provin at the court, they sail pay sik unlaw to the use 

of the pure of the parodiin, as be the judge at the 
^^ITu^^. <^^^ ^ ^ modified, swa the same exceed not five 
ecntioiiortius punds. And alswa, gif any person or peisonnes, dis- 

turbis or lettis the execution of this act ony maner of 

wayes, or makes impediment against the judges and ordiaarie, 

pffidars, or uthers personnes, travelling for the dew ezecutioB 

heirof, they sail incur the same paine quhilk the Tagaboond 

Of aoddiara ^^ ^*^® incurred, in case he had bene convict 

■ndKhip. Providing alwayes that schipmen and souldiours, 

eo men. |^q^^ ^ ^^^ realmo, have licence of the provest or 

baillies of the towne, or the judge of the parochin, quhair they 
war schippebroken, or first entered in the reahne, sail, and may 
passe, according to the eflect of their licences, to the lowmcs 
quhair they intend to remayne« And that the licence ondie 
serve in the jurisdiction of the giver ; sa that gif the perscm tra- 
velling hame, have farther journey, he procure the like Moences 
of the judge of the nixt parochin or towne throw qnhilk he mon 
jiasse, and sa fira parochin to parochin, till he be at his vestiiig- 
Seutshers of V^^^^' And that there be certaine persones^ ane or 
ytphoandB, mug^ nominate in everie burgh and parodiin, be the 
officers and judge thereof, for searching, receiving, and convoy- 
ing of the vagaboundes, to the commoun prison, ifoncsyor 
'stokkes, upon the commoun charges of the parochin, Quhilkes 
'persones sa elected, sail be halden to do their dewtie diligentlie, 
a^ the saidis judges will answefe thereupon. And seeing char- 



itie wald that^lhe jmr^ and aged, and impotent peraoQes, mdd 
he ak necessarilie provided, ae the vagaboimdes and Strang b^. 
gafs Impressed, and that the aged, impotent, and pwe people, 
anld have ludgeing and abiding places, tfarought the readme to 
aettle themselves intil : It is^ therefinre, thocht cxpe- |UD--a«. 
^fient, statute, and ordained, that the Lorde ChanoeU dfhoi^L 
lar, according to the derection of sindrie lovabil Actes hnp^SaplM^ 
of Parliament heinofeire maid, sail call for the erec- "^""^ 
tbnes of aH hospitaUes to be produced befoir him, and inquire 
•nd considder the present estait theirof, reducing them, so fti 
«s is possible, to the first insttttttion, as may best serve, for the 
lelpe and reliefe of the saidis iqged, impotent, and pure peopil ; 
and als that the piovests and baillieff of ilk bu^h ^ . .^^ . 
add towne, and the justice constitute be the King^s nu be uJkm 
commission, in every paiochin to landwart, sail, be- anil^J^ 
tirixt and the said first day of Januar nixt to cum^ pmooa. 
tsjke inquisition of bXL aged, pure^ impotent and decayed per** 
eones bcHrne within thatpilrochin^ or quhilkes was dwelling, and 
had their maist commoun resorte in the saide parochia the last 
seven aeires by past, quhilkes of necessitie mon live bee almes i 
And upon the said inquisidon, sail make ane register buike, con* 
ieining their names, andjsunuunes, taremaine with the provest 
and baillies within the bu^h, and with the justice in everie 
paiochin to landwart; and to the efiect, that the AUpor^TatN 
number of the pure people of everie parochin may be tmi^tiM^ 
knawin^ statutes and ordainis, that all pure peopili ^^^^J^f^ 
within fourtie dayes after the proclamatioii of this sosuotataoB. 
present act, at the Mercat Croce of Edinburgh^ repayre to the 
parochiD quhair they were borne, or had their nudst commoun 
leaorte or residency the last seven aeires by past, and there set- 
til themselves, under the paine to be punished as vagaboundes» 
and contravenan of this present proclamation. 
• And the said space of fi:>urtie dayes being by past, that then, 
the provost and baillies within burrowes^ and the judge consti- 
tute be the Kuigb commiteion in ilk paiochin to laa4wart, make 
a catalogue of the names of the saidis pure people, inquire the 
men and women quhair they wer borne, quhidder they ar maiy-^ 
ed or un-maried, qtdien, and be qtdiom they war maried, and 
^ahat hairnes they haive^ and qubair their baimes wer b^p^iaed. 



nod; to qulmt forme iuid Irada of }ife ihef «chnet)i^ t|)€MKBelf«f 
and their 8a]di9 b&inies ; Grif tbey be dia^i^ed or haiU md ahitt 
ja bodie^ and qufaat they gdt,commmlj m th^ diiye> be: tbeir 
b^ging : And eik as heceimrlie mon be susti^ed.be elmes; te 
see quhat th^ may be m«d content of their i^rin OHlseiUis to 
accept dayUe to live unbeggaod^ ttdto provide qnbwr their se* 
jpftjping sail bC) be them-selves, or in hous with otl^ios, with act 
vise of the parochiners, qohair ihe saidis pure peopil may be 
best ludged and abyde. And thereupon^ according to the noni; 
ber, to consider quhat ihar neidfnl 'sustentation will eactende to 
everie oylk, and then, be the gade discreticws of the saidis pro^ 
vests, ^sillies and judges in the parodiinis to land^wart, and aifc 
as they sail call to them to that effect, to taxe and stent the haiB 
inhabitants within the parochin according to the estimatoon of 
their substance, without exception of persones, tc^ sik.oulUie 
charge and contribution, as sail be tbocht expedient and aiifr. 
cient, to susteine the saidis pure peopiL And the names of Ait 
inhabitants stented, togidder wkh^their taxation, to bee likewise 
tq;btrate : And that, at their discretion, they appoynt overseeni 
CoUectora for '^^ coUectouTs in overie burgh, toon and parodie, tat 
•>»«• ^e haill rar, £» collecting and receiving the saiB 

oulkiie portion, quhilkes sail reottve> the «ime, and deliver sa 
meikle thereof to the sttdis pure peopil, and in sik maner as tlie 
saidis provests andbaiUies within burgh, and judges in the paio- 
ehin to land-wart, respeMoei^ still ordaine and com* 
mand ; attd that overseeres of die saidis pure peopil 
be appoynted be their discretions, to continue also for aieir. 
And at the end of the z^, that t1be taxadon and 
sunt-roiL ^(^,11^1^011 fao dwayes maid of new, for the akdnuioii 

that may be throw death, or be inci^ or dirainutibn of mennes 
gudes and. substance. And that the provest and bailUes itf 
burrowes or tounes, and the saicBs judges in the paiochines to 
'tfvtiiiioiiials l<ffld-wart, sail giye an testimonial to idk pniefoyt as 
to be i^Tca tfaev find not borne in their awin parochin, or mak^t 
t.th.p.r. i^',«,J^^thereil^thel»«.eyeaKb.,flebding« 
directing them todie nixt paroclmi^ and sa fra parochin to paro* 
chin, quhill they be at the place quhair they were borne, or had 
dieir maist commoun resort or resid^ice, during the last seven 
fl^rs preoedkig ; there to be put |n certaine abiding fdaoes, and 
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susteined upon the comlnoun almes, and oulklie contribution, as 
is befoir ordained, except leprous peopil, and bedfast peopil, 
quilks may not be transported ; providing that it be leifdl to the 
pure peopil, sa directed, to their owin abiding pkces, with tes- 
timonialles to aske alines in their passage, sa as they passe the 
dbect way, not resting twa nichtes t<^ther in any an place, 
without occasion of seekeness or storme impeede them. 

And if ooy of the pure people refuse to passe and 
abide in the places appoynted, or, after the ap- refnsao/to^ 
poyntment, bo found begging, then to be punished "•'"^^^Ji^f' 
by scourging, impriscmment, and burning throw the 
eare, as yagabounds and Strang beggars ; and for the second 
fiiult, to be punished as thieves, as is befoir appoynted. An4 
gif the persones chosen coUectours, refuse the office, 
or, having accepted the same, beis found negligent 
therein, or refusis to make their compts, everie half zeir, anis at 
the least, to the provests and baillies in the burrowesy and to the 
saidis judges in land-wart, and to deliver the super-plus, of that 
quhilk rests in their handes, at the end of the zeir, or half zelr,^ 
to sik as sail be chosen coUectours of the new : Then ilk-ane of 
the offenders so offending, sail in-cur the paine of twentie punds^ 
to the use of die pure of that parochin, and imprisonment of 
their persones during the kingis will : For quilkes paines, the 
saidis provestis, baillies, and judges, sail poynd and ofthemqnhs 
distrenzie : And gif ony persones, being abill to fur- ^^ ^ ei- 
ther this charitable woorke, will obstinatlie refiise to htipof the 
contribute to the releife of the pure, or discourage ^^^ 
uthers from sa charitabU ane deede : The obstinate or wilful 
person, being called befoir the saidis provests and baillies within 
burgh, or judges in the parochins to land-wart, and convict 
thereof be ane assise, on sufficient testimonie of twa honest and 
fiunous witnesses his nichtbours, upon the supplication of die 
aaidis provests, baillies, and judges, to the Eingis Majestic and 
Privie Councel, the obstinate and wilful person or persones, sail 
be commanded to waird, in sik pairt, as his hienes, and his coun- 
cel sail appoynt, and there remaine quhill he be content with 
the ordour of his said paroch, and perform the same in 
deede : And gif the aged and impotent persones, not rdbauS^ 
being sa diseased, lamed, or impotent, hot that they ^^^^ 
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may worke in some maner of wark, sail be, bee the overfteers in 
ony burgh or parochin, appoynted to waric, and stt refuses the 
same : Then, first, the refuser to be scourged, and put inr the 
stokkes ; and for the second fault, to be punished as vagabouods, 
Of iwEcn' ^ ^^ ^^* ^^^ gif any b^ger''s baime, being above 
^>"i™^ the age of five aeirs, and within fourteene, mde or 
female, sail be liked of, be ony suligect of the lealme of bcmeat 
estait, the said person, sail have the baime, be the oidouie and 
derection of the said provest and baillies within buigh, of the 
^dge of every parochin to land-wart : Gif he be a man-child, to 
the ageof xxiv. seirs, and gif sche be a woman-chOd, to the age 
of xviij. zeirs, and gif they depart, or be taken, or intised from 
iheir maister or maistresse service, the maister or maistresse, lo 
have the like action and remedie, as for their hired servand or 
prentises, asweil against the baime, as against the taker and 
intiser thereof. And quhair collecting of money may not be 
had, and that it is over great ane burding to the cdlectours to 

gadder victualles, meat, and drink, or uther things 
^^^^1^ ^ for the releife of the pure in some paAKshines : That 
dM^ani the provest and baillies, in burrowes, and the sudis 

judges, in the parochihes to land-wart, be advise of 
certain of the maist honest parochiners, give licence under their 
handwrits to sik, and sa many, of the saidis pure peopil, or sik 
uthers of them, as they sail think gude, to ask and gadder tl» 
charitaible alms, of the parochiners, at their awn houses. Sa as 
always, it bee speedily appoynted and agried, how the pure of 
that parochin, sail be susteined within the same, and not to be 
chargeable to uthers, nor troublesome to strangers. And seeing 
the reason of this present act and ordour, the commoun prisone, 
irrones^ and stokkes of everie head burgh of the schire, and 
uthers townes, ar like to be filled, with ane great number of 
prisoners, nor of befoir hes been accustomat, in sa far, as the 
aaidis vagaboundes, and uthers offenders, ar to be committed to 
the commoun prisone of the schire or towne, where they were 
taken, the same prisones being in sik townes, quhair there is a 
great number of pure peopil, mair nor they ar weill abill to sus- 
Ezpenws of ^^^°^ ^°^ relieve : And sa the prisoners ar like to 
vnaaatn, perish in default of sustenance : Therefbir, the ex- 
penses of the prisoners sail be payed be a pairt of the com- 
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moun contributions, and oulkly almes ofthepwroclun, quhairhe 
or sche was apprehended, allowand to ilk person ane punde of 
ait breade, and water to drink : For payment quhairof, the pre- 
senter of him to prison sail give sovertie, or make present pay- 
ment : And that the schirefTes, stewardes, and biul* Execntion of 
lies of regalities, and their baiUies, over all the realme, *^ •^ 
and their deputes, see this present act put to due execution in 
all poyntes, within their jurisdictions respeetiv6 as they will an^ 
awer to God and our Soveraine Lord thereupon : 
And quhat ever doubt or ambiguitie sail happen to ttonortiih 
arise upon this act, or ony pairt thereof: Our Sover- '^ 
aine Lord, with advise of his saidis three estaites, commids the 
interpretation, explanation, suppliement, and full execuftian 
thereof, to bis Majestic, with advice of his Frivie Counoel* 



No. II. 

irXCfiKPT FBOM l&J2j c. 18. 

Act for Establishing CorrectionJunues for idle Beggars and 

Vagabonds. 

And to the etkct that it may be known what poor persons 
are to be sent to the saids correction-houses, and who are to 
be keeped and entertamed by the contributions at the paroch 
kirk for the poor, the ministers of ilk paroch, with some of 
the elders, and, in case of vacancy of the kirks, three or more 
of the elders, are hereby ordered to take up an exact list of 
all the poor persons within their paroches, by name and sur- 
name, condescending upon their age and condition, if they 
be able or unable to work, by reason of age, infirmity, or dis- 
ease, and where they were born, and in what paroches they 
have most haunted during the last three years preceding the 
uptaking of these lists; intimation being alwayes made to 
the whole heritors of the paroch to be present, and to see 
the lists right taken up ; and that the heritors who> and the 
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postfestors of their land, are to bear the burden of themaintain* 
ance of the poor persons of each paroch, or any of them who 
shall meet with the sajd ministers and elders, shall condescend 
upon such as through age and infirmity are not able to work, 
and appoint them places wherein to abide, that they may be 
supplied by the contributions at the paroch kirk ; and gtf the 
same be not sufficient to entertain them, that they give them 
a badge, or ticket, to ask almes at the dweUing^-faouses of the in- 
habitants of their own paroch only, without the bounds whereof 
they are not to beg ; and that they do not at all resort to kbks, 
mercats, or any other places, where there are meetings at mar* 
!riages, baptismes, burials, or upon any oiher public occasion. 
And likewise, that such of the saids poor persons as are of age 
and capacity to work, be first ofiered to the heritors or inhabU 
tants of each paroch, that, if they will accept any of them to 
become their apprentices or servants, that they may receive 
them, upon their oblidgment to entertain and set to work the 
saids poor persons, and relieve the paroch of them ; for whid 
cause they shall have the benefit of their work until they attain 
the age of thirty years, conform to the Act of the twenty-two 
Parliament of King James the Sixth ; and the rest of the saids 
poor persons be sent to the correction-houses ; for whose enter- 
tainment the saids heritors shall cause contributions, and ap- 
point a quarterns allowance to be sent along with them, with 
cloaths upon them, to cover their nakedness ; and the sidd al- 
lowance to be paid quarterly thereafter, by way of advance. 



No. III. 



William and Makt, 11th August, 1692. 

Proclamation of the Privy Council anent Beggars. 

William and Mary, &c. to 

, Macers of our Privy Coun- 
cil, messengers-at-arms, our shireffs in that^ part, conjunctly and 
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severally, specially constitute, greeting: Whereas several good 
laws have been made by our royal predecessors for maintaining 
the poor, and relieving the lieges of the burden of vagabonds ; 
in prosecution whereof, we hereby require the heritors, ministers> 
and elders of every parish, to meet on the second Tuesday of 
September next at their parish kirk, and there to make lists of 
all the poor within their parish, and to cast up the quota of 
what may entertain them according to their respective needs ; 
and to cast the said quota the one-half upon the heritors and the 
other half upon the householders of the parish ; and to collect 
the same in the beginning of every week, month, or quarter, as 
they shaU judge most fit ; and to appoint two overseers yearly 
to collect and distribute the said maintenance to the poor, ac- 
cording to their several needs ; and likewise to appoint an offi- 
cer to serve under the said overseers, for inbringing of the main- 
tenance, and for expelling stranger vagabonds from the parish, 
whose fee is to be stented on the parish, as the rest of the main- 
tenance for the poor is stented. And such poor as are not pro- 
vided of houses for themselves or by their friends, the heritors 
are to provide them with houses on the expense of the parish, 
in manner foresaid. 

And if any parish shall fail in providing sufficiently for their 
own poor, the parish so faOing shall pay the sum of <f 200 
Scots, to be uplifted, a third part to the pursuer, and two parts 
to be applied to the maintenance of the poor of the parish, and 
that monthly, toties quottes, as they shaU fail in th^ duty. 
And if there be any mortifications already, or if any hereafter 
shall accrue to any parish, the same shall he applied, by the ad- 
vice of the heritors and elders, to the use aforesaid, but without 
diminution of the stock of the said mortifications. And the 
heritors and elders are hereby appointed to have a second meet- 
ing at the said parish kirks this year, on the second Tuesday of 
October next, for a more exact settling of the matter ; and 
yearly thereafter, the heritors, ministers, and elders of every 
parish, are to meet on the first Tuesday of February, and the 
first Tuesday of August, yearly, to consult and determine here- 
in as shall be thought fit, for every ensuing half-year, and to 
appoint overseers by the year or half-year, as they shall con- 
clude. 
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And all the ministers are hereby required to give timecms 
information to the sheriff of the shire, if any parish shall £ul in 
performance of this Christian duty, in whole or in part ; and 
the sheriff, or sheriffdepute, are hereby required to call the delin- 
^quent before them without any delay, and, if guilty, to fine them 
in double the quota which the minister shall attest to be want- 
ing, and to cause poind for the same immediately. And where 
churches are yacant, that two of the greatest heritors xesidiiig 
within the parish shall be appointed by the first meeting in 
September next, to inquire into the duty of parishioners and 
oTerseers, and to inform the sheriff of their delinquence. 

And if any of the poor of the paririi are aUe to work, the 
heritors of xhe parish are hereby authorized as&d required to put 
them .to work sccor^ing to their capacities, either within the 
parish or to any adjacent manufactory, as they shall find expe* 
dient, furnishing them always with meat and doth. 

And if any young children be found begging under the age 
of fifteen years, any person who shall take the said children and 
bring them before the heritors, ministers, and elders, and cause 
ttfpBttate the name and designatbn of the child in the session- 
book, and shall there enact himself to educate the said child 
either to trade or work, and take an extract of the act from the 
derk of the sesrion, the said child shall be obliged to serve the 
said person so educating him for meat and deaths, until he pass 
the thirtieth year of his age. And all manufactories are de- 
clared to have the same priviledge as to the education of such 
young ones ; and this to extend, not only to the children of 
beggars, but also to poor children whose parents are dead, 
or with consent of the parents, if they be alive : and if any 
young ones, about fif^n years of age, shall voluntarily engage 
themsdves upon the like conditions, and if any of the young 
ones, so educated, shall disobey their masters when reasonably 
employed, their masters are hereby warranted to correct them 
as they judge expedient, life and torture excepted ; and if any 
person harbour or reset any such servant bdonging to any 
other, they shall return them to their master on demand, under 
the pain of one hundred merks, ioHes qtioiieSf as oft as they 
shall be required so to do : And if any master shall exact any 
inhuman or too rigid service from any such servant^ the sherifis^ 
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or justices of peace, upon applicaticm of the servaats, are to 
judge in the case, and if the seyerity so deserve, the servant 
may be loosed fiom such a master, the servant, or some for him, 
paying the master as much yearly as the fee of servants of 
that quality would extend to each year, to the number of years 
wanting to the thirtieth year of the servant^s age. And the 
heritors meeting on the days appointed, or major part of them, 
areauthoriaed and required to conclude and determine matters 
for that half-year. 

And .to Ae end that the fKxnr may he returned to their own 
parishes, and the nation freed of vagabonds, we strictly require 
and Gonmiaad all beggars within the kingdom forthwith to re* 
pair to their several parishes with all diligence, and to keep the 
ordinary highways to the «ame ; and so soon as they come to 
their parish, to present themselves -to the heritors and elders, 
that their names may be listed amongst the poor of the parish, 
and they lodged and entertained accordingly ; with certifications 
to all who shall be found begging without the bounds of their 
parish after the said second Tuesday of September next, they 
shall be seised as vagabonds, knpriaoned^ and fed on bread 
and water for a months or till they be aent home to their pa- 
rish, in manner after mentioned ; and if they be found vagulng 
a second time, they are to be marked with an iron on the face ; 
and all the lieges am hereby prohibited to give any almes to 
such begging vagabonds, other than bread and water allenarly,. 
after the second Tuesday of September, until they arrive at 
their own parishes. 

And to the end that our will hereanent may be more speed* 
yy made practicable, we strictly command and chai^ all our 
lieges within this our ancient kingdom, to apprehend such beg- 
gars as they shall find vaguing without their own parish after 
the second Tuesday of September, and forthwith to carry them 
to the principal heritor of the parish where they were appre- 
hended, if it be in landward, and to one of the baillies in towns, 
who shall examine the beggar in the shire and parish where he 
was bom, and shall direct him forthwiUi to the nearest parish 
that lies in the road to the parish of his birth, and deliver him 
to the nearest heritor that lies in that highway in the next pa- 
rish, and so forth from parish to parish in the same road, until 



368 APPENDIX. POOS. 

he arrive at the parish of bis nativity, who shall then list him, 
and entertain him amongst the poor ; and the heritors to whom 
the vagabonds are delivered, are hereby authorized and required 
to send two fencible men of their parish to convey every b^gar 
U> the heritor of the n&A parish^ and to send a note of the beg- 
gar^s name and the parish where he was born, whith is to be 
delivered to the next heritor who receives him ; and every hier- 
iter who receives him is to return a note signed of * his leit, aad 
so forth, from heritor to heritor, in every several parish ; and tf 
any of the saids beggars offer to make their escape in their trans- 
portation, the beggar so doing shall be scourged, and fed with 
bread and water during the rest of his journey. And whoever 
gives alms to any beggar not in their parish after the second 
Tuesday of September, and shall not seize him, in iyrder to his 
transportation, as said is, shall be fined in 20 shilUngs Scots, 
iotie8 qiiotiesy to be uplifted by the overseers, and applied to the 
use of the poor of the parish. And if the heritor to wbc^n the 
vagabond be brought fail in his duty of sending him, he dudl 
be fined in 20 pound Scots, iotiea quoties, to be applied as said 
is. If any fencible man, sent to convey them, reftise or fiul in 
his duty, he is to be fined in two merks Scots, iotiea quoHeSj to 
be applied as said is.; and the sidd fencible men are to be diosen- 
by turns, as the said parishers. 

And whereas by act 18, session 9, Parliament 2, Charles II., 
correction-houses are appointed to be erected in several buiglis 
therein mentioned, for employing the poor people in work aa 
they are capable, which have hitherto too much neglected, (undl 
the lesser btirghs be able to perform what is there required, lest 
so good a design should tdtally fail,) we hereby strioly require 
our burghs of Edinbtirgk^ SHrlingj Dundee, Aberdeen^ Jn^ 
eemesa, Glasgow, Jedburgh, Dumfries, and Cupar in Ftftj 
or such of them as have not already established corredioD- 
houses, in the manbier and to the ends prescribed by the said 
act, to erect and establish such houses, and t6 reodve sndi poor 
for work therein as shall be sent to them foom any pacisfa, in 
manner, and on the conditions prescribed by that act and this, 
but prejudice of erecting of correction-houses in other buighs 
therein mentioned with all conveniency. Our wiU is herefore ; 
and we charge you strictly, and command that incontinent 
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these ottr lettera seen, ye pass to t&e Market Cross of Ediii- 
biii^h, and to the Market Crosses of the whole head burghs of 
the several shires of this kingdom, and there, in our name and 
authority, by open procIamatioB, make publication of the pre- 
mises, that none pretend ignorance : And cnrdains these pre- 
aexkts to be printed. 



No. IV. 

William and Ma&t, 29th August, 1693. 

A Proclamation of the Privy Council cment Beggars* 

William and Mary, &c. Forasmuch as the intent and 
design of our Proclamation, of date 11th August, 1692, requir- 
ing all beggars within this kingdom forthwith to repair to their 
several parishes with all diligence, hath been much disappointed 
and frustrated by the uncertainity of the parishes where the 
said respective beggars have been bom, and for want of suitable 
provision made by the heritors and magistrates of the respective 
parishes where the said beggars have been bom, or had. their 
last seven years^ residence ; for remeid whereof, we, with the 
advice of the Lords of our Privy Council, strictly require and 
command all the beggars within this kingdom immediately to 
repair to the several parishes where they were born ; or where 
the parish or place of their birth is not certain or distinctly 
known, that they repair to the parishes where they last resided 
for the space of seven years together, and to keep the ordinary 
highways to the several parishes of their birth, or last seven 
years^ residence ; and so soon as they come to the said respec- 
tive parishes, to present themselves to the heritors and elders ; 
and where parishes are vacant, and have no elders, to the heri- 
tors alone, whom we, with advice foresaid, require and command 
to make the provisions necessary for the said beggars, and to 
list their names among the poor of the parish, that they may 
be lodged and entertained accordingly, with certification to all 
who shall be found begging after the second Tuesday of Sep- 

2a 
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tewher next, they shall be seised asvagabounds, imprisoned, and 
fed with bread and water for a month, or till they be sent home 
to the respective parish of their birth, or last seven years^ resi- 
dence, in manner mentioned in our said former proclamation : 
And we with advice foresaid, require and command the magu- 
trates of our burghs royal to meet and stent themselves conform 
to such order and custom, used and wonted in laying on stents, 
annuities, or other public burdens, in the respective burgh, as 
may be most effectual to reach all the inhabitants : And the 
heritors of the several vacant parishes likewise to meet and stent 
themselves, for the maintenance of their said respective poor; 
and to appoint the ingathering, uplifting, and applying of the 
same for the uses foresaid, sicklike, and in the same manner as 
the heritors and elders are appointed by our former proclama- 
tion : And all the ministers and heritors are hereby required 
to give tfmeous intimation to the sheriff of the shire, if any pa- 
rish or person shall fail in performance of this Christain duty, 
in hail or in pairt, and the sheriff, or sheriff-depute, are hereby 
required to call the delinquents before them without any delay ; 
and if guilty, to fine them in double of the quota which the 
ministers or heritors shall attest to be wanting, and to cause 
I>oind for the same immediately. And further, for preventing 
of any question that may arise betwixt the heritors and kirk-ses- 
sion in the several parishes of this kingdom, about the quota of 
the collections M the church doors, and otherwise to be made 
by the said session^ to be paid into the heritors for the end fore- 
said, we do hereby, with advice foresaid, determine the same to 
be half of the sud collections, and ordain the said kirk-session 
to pay in the same from time to time to the said heritors, or any 
to be by them appointed .accordingly ; and we ordun our said 
former proclamation to stand in full force, &c. and to be put in 
execution, in so far ais the same is not hereby altered. 
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No. V. 

William and Ma&t, Slst July, 1694. 

^ Prodamaiion for putting farmer Acts and ProclamaiumM 

anent Be^ars in EafeeaHon. 

WiLLiABi and M ABY, &c. [forasmuch as many good laws 
have been made by our royal predecessors, for maintaining the 
poor, and relieving the lieges from vagabonds, in prosecution 
irhereof several proclamations have been emitted by otir Privy 
Council, for the better putting the said laws in execution, not- 
withstanding whereof due obedience hath not been hitherto given 
to the same, so that the poor are not duly provided for, nor the 
▼agabonds restrained in many places : Therefore we hereby re- 
quire and command the ministers, heritors, and elders of every 
parish, and householders, and inhabitants, within the same, re- 
spective, to follow forth and give ready obedience to the acts 
of Parliament and proclamations of our Privy Council already 
made : And further, we, with advice foresaid, require and com- 
mand the Sheriffs of the several shires, and their deputies. Jus- 
tices of the Peace, and Magistrates of the royal burghs of thi» 
kingdom, within their several jurisdictions, to take trial how far, 
and in what manner, the said acts of Parliament and proclama- 
tions of council have been obeyed and put to execution, conform 
to the tenors thereof; and where any have neglected, or been> 
defident, and wanting in what is required of them by the said 
acts and proclamations, to amerciate and fine them therefore, in 
the manner specified : And if any difficulty shall happen in the 
after prosecution thereof, through what cause or occasion soever, 
not provided for by the said laws and proclamations, the magis* 
trates respective foresaid, are hereby required to represent the 
same to the Lords of our Privy Council, that they may give 
such order thereanent as may bring this good work of relieving) 
the poor, and restraining vagabonds, to the desired issue ; for 
the better effectuating whereof^ we, witii advice foresaid, nomi- 
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nate and appoint a committee of the Lords of our Privy Coim- 
cil to receive in any representation from the magistrates respeo- 
tive above named : And likewise with power to them, to call 
and convene before them the Shei^ and other Magistrates re- 
spective aforesaid, to whom the execution of the said acts and 
proclamation»aie oommitted, and particulady the Magistrates 
of Edinburgh, and to examine and take trial of their negligenoe 
im the said mattes, aad to modify die fines aad penalties to bo 
exacted from them for the same^ mi to seport their opinioo 
therein to a full council, the first coundl day of September next. 
Out win 10 hecelbBB^ bo. 



Mb. VI. 

WiuiAH, 3d Maneh, lfi9& 

Pndamaiion anani the Pom*> 

WitLXAX, b€.-^Thafc where the many good and budafale 
laws made fiv maintafamig the pQac,and suppsaasing of beggan^ 
vagaboundS) andiAe persoaiB, have not Udbnto taken effisct, part- 
ly because there wees no houses provided for them to reside m^ 
and paitlf btoause the persons ta whom the earaeutioft of these 
laws was oammitted have bean n«|^igtnt of their duty ; lor re^^ 
meid iriiereo^ ise, witk the advice of the Leeds of our Privy 
Coundl, otdain the &Bner proclamations fiumarly amitlad^ ef 
the date the lliih. AugiMt IfiOS^ Ae SQlb Augiiati 1(99^ w^ 
last of July 16M, ratified and approtw by «st 99,. aaasinn 6^ 
of our current Parliament, to be reprmted- and pofc tia Ml and 
vigorous execuiiott iaall points : And in order to mahft the said 
proclamations the more effectual, we, with die adviet fofnnai^ 
revive act 18, sess« 3, Pad. 11, Chadbs II., in so fi» as con- 
cerns the providing correctiDn^houses, for the seoeivi^g andea- 
tertaining of b^gars, vagabounds, and idle peraens^ within the 
bui^hs therein mentioned, viz. one correctioii - htfuae al the bm;^ 
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of Mainburgk, Ibr those of the town and shire ofEMnbwrgh ; 
one at the burgh of Haddington^ for those of the sbhre tXHad- 
dingtan ; one at Dunse^ for the shire of jSonoicAp ; one at Jed^ 
hwrghy for the «hire of tto^fyurgh ; one at the burg^ of Selkirk^ 
Ihr the shire of iSMfttrAp; one at the buigh of jF^«6Ie9, for the 
share of PeMi& ; one at Gtasgowy for the shire of Lwiark ; one 
St the Ifturgli ^fihmffHe^j for the Awt ^Dumfries ; one at 
the bosgh^ Wigtoth ftt theabine of Wigion; one at the burgh 
e(IFirkm§dtrightyf€ft iheebe^artryi^Xirkoudbrigkt; one at the 
burgh of Ayr^ for tbe diire efjyt ; one at the bngh (ailkmi^ 
bartm^ ftr ike Mte^ £kimbarUm ; one at ^e b«agh of Roth- 
aoy, for tbe shire of jB«fe ; oae^ti\iMey,fortfae liUieof Jfrn- 
frew ; one at SMingy for <iie AiKs of SHf^mg and Cftid!^ 
nuuman^ oneatXtnMAgou^lbir the shire of Z4iitt^%ofO;Ao«e 
at CuhfM^ for these twelve parishes in /VrMaAiiv, belon^ng 
to Ae pMsbyieiy f>fihmblaM ; one at tbe buigh of P^tf A, for 
tile vest of the shire G(Pertk; oae«t if onlf9ioi»0, for the thive 
e£ iKinovtdh^e i <>nte sit tile bwn^ -of j^f&Tdtetiy for the isiiii% 
thereof; one «t Inverwes^y tor Ae shites o(iwffem0B»j itoos^ 
uAOromar^; oiie«t^die Imrgh of iS%An, for thie sUvesrfM- 
g<* tad Jii<rim rMs M ^aoefttvy, fo^ 

in the shire of JP^y ^vis. one at 481. :^Mtb-^tt^fl^ one at CupdHTf 
oiie at JTMnidly, tad one at £>feii^fcfw^^ 
divisions of that sUte; me at fZ>tm#08,for the shire 4Df jbrfitr ; 
one nt Jtef|2^ for the sUieisf Jotigf ; one «t'tiie bnrgli of Dor- 
lasoA, ftrrriie ihins of StttkeAMA; one at IFIcA^for tiie shSin^ 
ef €W* w a i»y 'and mo «t JESflKMiiir, for theiAms of (OH^Twy 
ad ZMbtnd^'-aadh «f #tabih boiMM «hall Slave % laige obsb, 
anfteieailyieiiGlBasd forte0|rh^ In the ftald poot piKlpIe, that they 
be>not neeessiinte to be ahrajrs within dooiii, to the hurt or . has- 
aed of «heir health : And ordains fhewddaiagitftrates of the said 
bocghs, to firovide the correotion-beuses, and appokrt .VMNfteia 
aad ^o o e ia a s rs for tho Mne, % aflvice^^Ae proilrfMy, oir snob 
as 'they ahall appoint) who may set the peer poisOHS to worki 
and tint ib^;i«t and the Ist Aiy itf OctAer taitt, tindor t^ 
pam of SOO merks quarterly, nnlal QOrreetioti-.bonses be provided 
for conform to the said act 

But in place of tbe Commisnoners of Excise, mentioned in 
the tame act, we, with adviot foiesaid, reqtnre and command di* 
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SfaeriA of tbe shires, and their deputes, to pot tlie said act in 
execution within their tespectiTe shires, as to every thing that 
by the said act was committed to the Commissionen of Excise ; 
and ordains the said Sherift, and their deputes, to ^tc account 
of their diligence herein, betwixt and the 1st of December, under 
the pain, every one of them, of 600 merks, who shall fiulsie and 
neglect to do the samen, to be employed finr the use of the poor 
of the shire, and to be liable in «f 100 weekly after the said day, 
before they return an account of their diligence to our Privy 
Council, to be employed for the use foresaid. 
■ And ordains the several parishes within ev^ shiie and dis- 
trict, to send their poor to the magistrates of the towns where 
the correction-houses are to be provided, against the ist day of 
November next, that they may be put into the said oociectioii- 
houses : And in case the said correction-houses be not readv to 
serve the poor against the said day, ordains the poor to be sent 
to be maintained by the magistrates of the burgh who were to 
provide the said correction-houses, and that aye and while the 
correction-houses be provided; and that by and attvur the 
foresaid penalties imposed by the said act of Parliament, in case 
of failzieing of providing the - said correction-houses against the 
said day : And, in the meantime, before the said oonection- 
houses be provided, ordains the said acts and prodamationa of 
our Privy Council to be put to full executi<m. 

And because there may some questions arise in putting die 
said acts in execution, for which there can be no general rule 
set down, in respect of the different conditions and drcumstanees 
of several places of the country, therefore, that the said act may 
be more effectually, and with greater expedition, put in ezeeoK 
tion, we, with advice foresaid, give power and warrant to the 
ministers and elders of each parish, widi advice of tfaie beritocs, or 
00 many of them as shall meet and concur with the ministers 
and elders, upon intimation to be made by the minister firom tbe 
pulpit upon the Sabbath-day before, to decide and deteoaine 
all questions that may arise in the respective parishes in idation 
to the ordering and disposing of the poor, in so far as it is not 
determined by the laws and acts of Parliament, and the fiirmer 
acts of our Privy Council, which are ratified by the act of Par- 
liament foresaid. Our will is herefore, and we charge you strict^ 
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ly, and oominand tbat incontinent, these our letters seen, ye pass 
to the Market Cross of EdinbuTgh, and remanent market crosses 
of the head burghs of the several shires and stewartries within 
this kingdom, and thereat, in our name and authority, by open 
prodamatiim, make intimation hereof, that none may pretend 
ignorance. And ordain these presents to be printed. 



No. Vll. 

OPIKtOKS OP TR£ JUDGES OF TfiS SECOllD DlVtSIOlf, IK THE 
CASE OF THE ABBEY PAEISH OF PAI8LET, V. RICHlfOVn 
AND OTHEES. 

(From the Notes of the Right Hon. the Lord Justice Clerk.) 

Lord Justice Clbbk.* — ^After due consideration of this 
case, and the acts of Parliament and proclamations, I have 
come ultimately to the same condusion with the Lord Ordinary. 

The question is certainly one of general importance, and had 
the petitioners* construction of the statutes and proclamations 
1)een shewn to be supported by practice and a series of dedU 
dons, as is asserted, it would haye been a rery delicate ques- 
tion whether they could now be departed firom, although a dif- 
ferent construction ought originally to have been adopted. 

But the decisions referred to have been well explained in the 
answers, as in fact having relation to questions of patrimomal 
tight between individuds and parishes, or between parish and 
parish, and that they did not raise the question which here ocs- 
curs, which in truth is, Whether the Sheriff has the powec to 
alter the determinatioD of the heritors and kirk-session, m regard 
to the two questions noticed by the Xiord Ordinary ? 

Now do the statutes confer such a power of control or review 

t • This if kis Lonbhip*fl opinioo, m wrtttcn imnudklilgr aAar the abMract of ihm 
cMi^ in hi* Lordship** nole-book. It wm deliTered to the same cffrat iii.Cottrt at adr 
Tiaing tlte 
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over the dedsion of those in whom, it seems •conceded, the ex- 
ercise of the duty is in the first place absolutely vested ? 

I have not been able to discover where it is 'conferred. AU 
the provisions in the statutes and proclamations, as to Sberifb 
and other oflScers being directed to see the laws put to exeoo* 
tion, are easily referable to those regulations of police which nia 
through so many of the enactments, and to the enforcing upon 
such parishes as are refractory the taking the affairs of the poor, 
or claimants of relief, into consideration. 

Had the advocators refused to pronounce any deliverance at 
all on the claim of the petitioners, it might perhaps be a ques- 
tion whether the Judge Ordinary might not have power to or- 
dain tiiem to proceed according to the rules of law ; and at pre- 
eent I incline to think that he would have this power. But that 
is a very different question from his having the jurisdiction of 
reviewing and altering their determinations. 

There is in the interlocutor a reservation suffidentiy broad 
of a right to come to the Supreme Court, to ascertain any l^al 
right that may be supposed to belong to the petitioners. 

LoBB Glbnles. — I think the interlocutor is well founded. 
I do not say what power the Sheriff would have^ had the pa- 
rish done nothing whatever. It is very possible that he might 
cutn effectu have ordained the heritors and kirk-session to meet 
and execute the laws. Here, however, the heritors have decide 
ed, and it is beyond the SherifTs power to order them to alter. 

LoBO Craigie. — I am of the opinion that has just been de- 
livered. The regulations as to the poor of Scotland are loose- 
ly worded ; but they have been well and judiciously explained 
ly practice. There is no example of a Sheriff attempting to 
control the heritors and kirk-session. In such a case as this the 
Sheriff has no right to interfere. 

LoEn RoBEBTsoN. — By the terms of the Lord Oxdinary^s 
interlocutor, the only question is as to the jurisdiction of the 
Sheriff. By the existing law, the heritors and kirk-sessiom of 
every parish are bound to afford relief to paupers, and the lat- 
ter are entitled to daim that relief. I conceive that it is absurd 
to hold the decision of the heritors and kirk-wssion to be final ; 
and I think that the power of review lies with the local magi»* 
trate, unless excluded by statutes, practice, or usage. I there- 
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fore entertain great doubts of the Lord Ordinary^s interlocoter, 
aiid think that the Sheriff has pronounced a oempetent judgment. 
LoKD BAimATTNE.—* My opinion coincidsB with that of the 
minority of the Court, and nearly on die ground stated from the 
chair. I think that the Sheriff has no power to review the de- 
dsions of parochial meetii^s. Although, if they refused to 
meet to consider the ease, I ooncdve that the Sheriff could or- 
dain them to Meet and proceed. 




No. VIII. 



OPINIONS OF THE JUDGES OF THE SECOND DIVISION, IN THE 
CASS OF HIGGINS O. THE BAKONY PABI8H OF GLASGOW. 

{From Notes taken by the Author.) 

Lord Fitmilly. — There are two questions involved in this 
case: 1. Whether it is competent to review by advocation the 
order of the heritors and kirk-session ? and, 2. Whether the judg- 
ment refusing relief, on the ground of the applicant being an 
Irishman, is well founded ? — ^1. Assiuning that the applicant is 
a proper object of relief, the heritors and kirk-session are bound, 
by the acts of Parliament, to give aid ; they have no discretion 
to refuse relief where the person is 'a proper object ; and if so, 
the jurisdiction of this Court cannot be disputed. Whether the 
heritors and kirk-session are to be considered as a parliamentary 
board or not, (and I rather think that is their proper character,) 
it has been decided that no inferior court can review their pro- 
ceedings ; but they must be subject to some control, which is 
that of the Supreme Court. The heritors and kirk-session are 
the body to whom application for relief must be made in the 
first instance ; they are bound to decide, and if they withhold re- 
lief improperly, the Supreme. Court has, without doubt, a power 
to control them.— 2. As to the question on the merits, it is a 
subordinate point. I have» however, no doubt, but that the 
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applicant, although a foreigner, is entitled to relief— it not being 
disputed that he has resided industriously in the parish fiir 
seventeen years, and is now an aged and infirm pauper. 

Lord Robebtson — It has been settled that the Sheriff has 
no power of review ; and I cannot hold that the powers of the 
heritors and kirk-session were vested in them without oontrol. 
The Lord Ordinary, however, has made a very proper distinc- 
tion in remitting to the heritors and kirk-session to fix the quan- 
tum of aliment. 

When the acts of Parliament regarding the poor were pass- 
ed, our intercourse with foreigners was more contracted than 
now. But the principles of our law are not so narrow as to ex- 
clude firom the benefit of a legal provision, foreigners who have 
acquired an industrial residence, and benefited the parish by 
their labour. 

LoBD Cbaigib.— >I am of the same opinion. Unless the 
jurisdiction of the Supreme Court be expressly excluded, it 
must have the power of controlling the proceedings of the 
heritors and kirk-sessions. That a foreigner may obtain a 
settlement, appears firom the directions to expel stranger vaga- 
bonds. 

LoBB Glenlee concurred with the other judges. 

LoED Justice Clbbk. — I am clearly of opinion that it is 
competent for this Court to review the decisions of the heritors 
and kirk-session ; and if they had awarded an elusory aliment, 
the Court would have the same power, as in this case, where 
they have refused relief altogether. On the merits, I conceive 
that there is nothing in the statutes which indicates an intention 
to exclude firom the benefit of our poor laws, foreigners who 
have obtained a settlement, and are otherwise proper objects of 
relief. 
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No. IX. 



Fcrm of Assignment of Pensumy under the &h Geo* IV. 

c. 27. 

I (naming the pensioner or other applicant, and stating such 
particulars as shall be requisite) do hereby assign to the heritors 
and kirk-session of the parish of , the next payment 

of the pension, at the rate of per diem, (or as the 

case may be) granted to me as and payable 

from , in (»der to secure to the said parish 

of the repayment of the sum of 

advanced to me (or of the weekly sum of ordered 

or agreed to be advanced to me, as the case moff be) by such 
heritors and kirk-session« 



Signed by the above named before me, 

one of his Majesty^s Justices of the Peace for 
this day of 



[This assignment, which is exempted from stamp-duty, duly 
attested by a Justice of Peace, is to be transmitted under cover 
to the Paymaster-General of his Majesty'^s Forces — the Pay- 
master of Pensions at Greenwich Hospital — the Paymaster of 
Royal Marines, or the Secretary of the Board of Ordnance re- 
spectively, according as the applicant is a Chelsea, a Greenwich^ 
a Royal Marine, or an Ordnance pensioner ; and on the cover 
is to be written the words, * Chelsea pensioner,^ ^ Greenwich pen- 
* sioner,^ * Royal Marine pensioner,^ or ^ Ordnance pensioner,^ 
as the case may be.] 
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No. X. 

James Gahhell, Suspender — Coekbum. 

W. Weih and 'J. Baee, Collectors of the Poor's Rates rf 

Greenock, Chargers.— Jlfoncrig^J, J)unlop,Jun. 

The three parishes of Greenock, which consisted of the two 
burghs of barony, Greenock and Cartsdyke, and a considerable 
landward district, were united, in so far as r^rded the man- 
agement of the poor, by an act of Paifiament passed in I8I7, 
which fiitther made provisions for the appomtment of a com- 
mittee of appeal out of the heritors and kirk-session, and de- 
dared that the sum necessary for die support of the poor, over 
and above the collections at church doors, should be levied 
by Assessment, and ' pidd, tiie one half by the heritors, and the 
* other half by the tenants and possessors, in the manner prcs- 
' cribed by law.' An assessment had for some years been ne- 
cessary, and the mode in which it was imposed was as follows :— 
The whole sum to be assessed was divided into two parts : 
one half was laid on proprietors of heritable property within the 
parish, whether in the town or country, according to die real 
rent of the several properties, aUowing a certain deduction to 
proprietors of houses for repairs, and exempting altogether 
those Undlords whose rents did not exceed £6 yearly. The 
other half was apportioned among aU the kouseholdets or in- 
habitants of the pariah, according to the estimated amount 
made by assessors amuaUy appointed, of their i«fipecti»e i*. 
comes, from whatever source derived, excepting knd ; eseniM. 
mg, however, all whose incomes did not exceed je40 In Uiis 
dass were included, not merdy tenants, but also heritable pto^ 
pnetors residing in the parish, who were already aoabmJL in 
their share of the half laid on heritors-an ierit« who w«, nim 
an inhabitant being first assessed in his share of the oneuhalf in 
proportion to the rent of his proporty, and then in a share of 
the other half in proportion to his estimated income, from 
whatever sources arising, excepting knd. Mr. Gammdl. the 
complamer m this action, had been a merdiant and banker in 
Greenock, but before this question arose he had retired fiom 
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business, and he resided the greater part of the year on a small 
property of about thirty acres, ia the immediate vicinity of 
Greenock, which he entirely occupied him8d£ He had alsa 
conaideraUe estates in Aberdeenshire, where he resided during 
the rest of the year ; and he was further possessed of large per- 
sonal funds, invested in the public stocks, in loans, &c., in 
diflbvent parts of the country, very little of it, if any, being 
vested locally within the parish of Greenock. In apportioning 
tbe assessment for the poor, Mr. GammdU was, in thus fisBt 
place, assessed as an heritor in a proportion of the half laid on 
that dass, effeiring to the rent of hia property ; and in the se- 
cond place, he was rated as an inhabitant or householder, and 
subjected in payment of a share of the half laid on that class, 
in a per-centage on an income of £dSM, estimated as arising 
from his whole personal estate, or meana and substance, exclu- 
sive of his landed property 'm the pariah of Greenock or else- 
where. Against this assessment Mr. Grammell appealed to the 
committee of appeal under the local act of Parliament, and they 
having confirmed the rate, he brought a suspension as of a 
threatened charge, on the gprounds*— 

1. That the mode of assessment was iliegBif in so fisir as re- 
sident heritors were assessed in the double charact^ of heritors 
and householders, or inhabitants ; and in so ftr as the rate 
levied firom the latter dass was imposed according to a direct 
estimate of their whole means and substance, and not according 
ta the rent of the heritable property occupJbad b; them. 

2. That the exemption of proprietors whose rents did not ex- 
ceed £69 and of householders whose income did not exceed 
jP40 yearly, was contrary to law ; and, 

3. That the assessors bad apportioned the assessment on the 
several inhabitants or householders veiy unequally ; but he did 
not aver that they had done so wilfully, nor did he allege that 
the income on which he was assessed was not within the true 
amount of his income arising solely firom personal estate. 

This suspension came before Lord Cringletie as Ordinary, 
who, after considering memorials by the parties, appointed the 
suspender to condescend on the fiicts alleged by him, in sup- 
port of his reasons of suspension, the chargers on the mode of 
assessment adopted by them ; and on advising these condescen* 
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dences, with answers, his Lordship, while he ordered eotain 
allegations of the suspender to be more particufaoly attended lo« 
issued a note, in which he intimated his opinion, * Ist, That 

* the general system of assessment ought to be approYed of; 
^ 2dly, That the plea against the exemption of tenants and in- 
' habitants, not having an income of above .£40, and landlords 

* whose rents do not exceed £6, should be repeUed/ The con- 
descendences and answers having again eome before his Ixnd- 
ship, he accompanied an order on the suspender to give in 
replies, with the foUowing note : — 

< He would wish to warn Mr. Gammell, that it is out of all 
' sight improper, to think of bringing the merits of eveiy as- 

* sessment for the poor to be discussed in this Court ; by which 

< the Lord Ordinary alludes to the point, whether this or the 
^ other person is accurately rated according to bis income. 

< These are inquiries altogether improper for the investigation 

* of this Court, and which cannot be investigated without mon- 
^ strous expense and delay, and of course cannot be corrected 
^ for the year in which the assessment is made, otherwise the 
' poor would starve. If wUfid injtMtice have been committed, 
^ that is quite another view of the case ; for, in that event, the 
^ Court will do its best to give redress, and prevent it in fu- 
' ture. The Lord Ordinary intreats Mr. Gammell^s attention 

* to this mamfest distinction between casual error (even if it 

* have happened, which may or may not have occurred,) and 
^ wilful injustice, in knowingly and wilfully giving indulgences 

* where none were due. If Mr. Gammell be satisfied that 

* wOitil injustice has been done, let him say so directly, and 
' there will be an issue. 

* As to the statement, that the expenses of a lawsuit with 

* himself were included in the assessment for the poor, it is de- 

* nied. Mr. Gammell must be pointed in replying to this in 
' his replies.'* 

Replies being lodged, his Lordship appointed the chaigen 
to duply, chiefly in reference to the allegation by the suspender, 
that the expenses of a former lawsuit with himself had been in- 
cluded in the assessment. The answers on this point having 
been satisfactory to his Lordship, he finally pronounced the 
following interiocutor in the cause : — 
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* The Lord Ordinary luiTiiig resumed consideration of this 

* process, and advised the mutual condescendences for the par- 

* ties, mutual answers thereto, replies, duplies, productions, and 
^ whole procedure : Finds, that this is a process of suspension' 
^ of a charge to James Gammell, Esq. for his proportion of the 

eontribution to the poor in the three united parishes of Green- 

* ock for the year I8I7 ; and that the reason for the chargers^ 
^ consenting to the form of a suspension being used, was to obtain 
^ despatch, so as to put an end to all disputes of the like kind in 

* future : Finds, therefore, that the object of the action was to 

* settle the principle on which the assessment was to be made ; 
^ because that being once ascertained would prevent disputes 
^ in future ; but not to enter into minute questions, whether in- 

* dividual incomes were correctly rated or not, because disputes 
^ of that sort may originate yearly ; and besides, it neither can 

* be, nor is the province of this Court to enter into investiga^ 
^tions of that nature, occurring of necessity in assessments for 

* the poor, unless where wilful injustice or corruption is alleged :* 
' Finds, that no acts of wilful injustice are stated, nor even 

* mistakes, in so pointed a manner as to call for the interference 

< of the Court : Finds, that it is a part of the duty of those who 
^ make assessments for the poor to take into consideration the 

* question, on whom the burden shall be imposed? and that the* 

< assessors had a right to exempt those who they thought were 

* unable to bear it: Finds, that the exemption of tenants and. 
^ inhabitants not having an income of above forty popnds year- 
^ ly, and of landlords whose rents did not exceed six pounds 

* yearly, is not a measure which warrants the interference of 

* this Court ; and therefore repels the objection to that general 

* The Judges did not at the adTisings ipecially allade to the olJBCtions here referred 
to b the Lord Ordinary, but the following opinion of the Lord Jnetiee Clerk on these 
points, is contained in hia Lordahip^s note-book, of which I have been kindly permitted 
to aTaU myself in dmwing ap this report. 

' As to the charges of partiality, think the rale adopted in the decision referred to, 
< Ihat jalliBem grc89 partteJiiy and corruption are stated, they can*t be listened to, is 
' ioimd ; and at all events, their inTestigation ought not to bar payment of the assess. 

* ment in the meantime, even if it were competent under this suspension, when no ap. 
' peal was tsken on that ground. 

* Am rather disposed to tliink that the power of exempting must lie with the general 

* body — though it is one sulgect to control, and if carried too hr.y it would certainly 

* lead to an increase of the numbers claiming relief* 
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* principle which has be«i adopted with the general oonseDt and 

* approbatioa of the heritors, ministers, and elders of the said 

* three parishes, and of which the suspender is the single com^ 
^ pkiner : Finds, that tliere is no room for the comidaint, that 
^ dke assessQsent for 1817 was laid on for a sum inckuding the 
^ expenses of a process with the suspender himself; and that 
^ the eyidence to which he refers disproves that idea, becanae 

* the letter quoted by him, containing the expenses of that pio- 
^ cess, and of course making it known to the assessors for the 
< poor, is dated only the 1st February, 1819 ; so that the ex- 

* pense, which till then was unknown^ could not be included in 

* the total sum for which assessment was made in 1817 ; and, 
' therefinre, on the whole. Finds the letters orderly proceeded, 
^ and expenses due to the chargers, the taxation of which remits 
^ to the auditor of Court : And as the Lord Ordinary has, oyer 

* and over, advised this cause on written pleadii^, he dispenses 
' with a representation, and recommends the suspender, if he is 

* dissatisfied with this interlocutor, to apfdy to the Court for re- 

* dress, and decerns accordingly.'* 

The suspender then presented a reclaiming pettdon to the 
Inner-House, in which, although he still founded on the al- 
legations of inequality, and on the exemptions objected to, he 
chiefly rested his case on the alleged illegality of the principle 
on which the assessment was levied. In reference to this, he 
maintained — 

1. That an heritor in a landward parish, though resident, and 
the occupier of his own land, could only be assessed in the sin- 
gle character of an heritor, according to the real or valued rent 
of his property ; and that the sole effect of his. occupying his 
own land, was to deprive him of the relief he might otherwise 
have against his tenant for the half of the assessment imposed 
on him. 

2. That even if a residing heritor who occupied his own lands, 
could be assessed among the class of inhabitants, it could only 
be as a possessor in a proportion corresponding to the rent of 
the heritable property so occupied by him, and not according to 
an estimate of his means and substance ; and — 

3. That, at all events, his means and substance locally vested 
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within the parish^ ocmid alone be taken into account, and nol 
his means and substance^ wherever situated. 

T*hese positions he supported by nearly the same arguments 
as those mentioned in the text, in reference to this subject ; and 
they were attacked, on the other hand, by the pleaa which will 
be found there also. 

The Court, in order to remove some supposed difficulty 
ftrising from the local Act of Parliament, and the character of 
the parish of Greenock, as contiuning two burghs of barony, as 
well as a country district, before deciding the case, appointed 
memorials with reference to these points; but both parties 
agreeing that the Act of Parliament made no essential differ- 
ence on the case, and that the parish of Greenock must be held 
in law as a landward parish, the Couirt proceeded to advise the 
case on that footing. 

L.OBD RoBSBT80K.<— I think the Act I8I7 has no influence 
on this question, it just leaves the assessment to be made ac« 
cording to law. Then the question just comes to be as to the 
legal mode of assessment, on heritors, tenants, and possessors, 
in a landward parish. I lay out of view the case of Royal 
Burghs, such as Edinburgh i«id Glasgow, as the usage adopted 
in them does not apply to landward parishes. In a mere country 
parish every landed proprietor is an heritor, and must bear his 
part of the expense laid on heritors by the Act 1663, viz. half 
of the assessment. The term ' otherwise,^ in that Act, means 
only some mode of assessment applicable to the land. The 
real difficult here, is as to the mode of assessbg tenants. The 
report of the Greneral Assembly to Parliament shews, that heri- 
tors, in possession of their land, pay both as proprietors and 
tenants ; but the question is, whether jtenants and possessors 
can be assessed on their personal estate. As to tenants, the 
rent of their land is usually adopted, and it is a good criterion^ 
and I am not for disturbing the practice ; but as to possessors 
or inhabitants not connected with land, the personal property 
must be looked to. I aj^rehend, however, this is to be confined 
to the personal property within the parish, and not to property 
in every part of the earth. It is said, that moveables, in the 
eye of law, are held to be situated at the domidle of the party ; 

2b 
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this k certainly trae as to the law of intestate succession, but 
not further. 

Lord Glenlee. — I cannot hold the Act I8I7 as mating 
no difference, since it makes a provision, that the assessment is 
tm be paid * one half by the heritors, and the other half by the 
^ tenants and possessors, according to law.^ Now, although it 
i6 clear, that the Act 1663 is not to be followed, but the Act 
1579, I think there must necessarily, under this clause of the 
local Act, be a distinction made as to heritors and tenants. I 
think the Act 1579 is the true rule for the maintenance of the 
regular poor, up to this day, and must r^ulate the matter. 
The last Scotch Act, 1698, c. 21, re-enacts a variery of statutes, 
and among the others, that of 1579 — no doubt it also ratifies 
the Act 1663 ; and if these are opposite, the Court is put in 
difficulty. But there is no opposition. The statute 1579 pro- 
yides for the repressing of beggars ; but the fund directed by it 
to be raised is only to provide for the real poor by assessment 
on the haill inhabitants, * according to the estimation of thd^ 
< substance, without exception of persons;^ and no distinction 
is made between towns and landward parishes. Then the Act 
1663 sets out with recognising that Act 1579, as the rule for 
the maintenance of the poor in the case provided, but it goes on 
to make provision for the employment of vagrants ; and it is in 
regard to the allowance for that purpose alone, that the assess- 
ment under the statute 1663, is provided. The proper poor 
are not contemplated in that statute, nor is any such sdieme as 
to divide the assessment between heritors, tenants, and pos- 
sessors, provided in regard to the assessment for the regular 
poor. In practice, however, such a distinction has been adopted 
in landward parishes, and I am not for disturbing the practice, 
although the fundamental rule of the statute is, that the burden 
is to be laid on the whole inhabitants according to their means 
and substance. But here, at all events, under the local act, 
one half must be paid by the heritors, and the other by the ten- 
ants and possessors. I incline to hold with Lord Robertson, 
that the occupiers of their own land are liable also qisa tenants. 
Besides, this looal statute provides an appellate jurisdiction, 
which implies, that if an appeal is not made, the assessment 
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cannot be suspended. So, if one ground of olgection is taken, 
others must be held as not taken. Here the whole complaint 
was, that the whole means were taken in. Therefore, the ques- 
tion is, whether the means must be within the parish ; and on 
this point, I cannot doubt that Mr Gammell is liable, at his do. 
micile, on his whole means whereyer situated, unless he can 
qualify that he is liable elsewhere in some part of his substance, 
because this is his domicile. The assessment for the support 
of the ordinary poor is the enforcement of the Christian duty of 
charity, which ought to be performed according to the ability 
of each to afford it, and it is quite different from the case of a 
local assessment, for purposes of police, as the employment of 
▼agabonds. I can see no distinction as to this matter between 
landward parishes and burghs; and in Dreghom'^s case, all 
pleas of hardship were disregarded. In burghs, by a special 
statute, inhabitants are declared liable only for their livings 
within burghs, and the reason is given, because their lands are 
taxed elsewhere ; but mere personal means cannot be taxed else- 
where than at a man^s domicile : dividends in the funds must 
be liable, just because it pays no tax ; and I conceive every 
thing may be taken into view except land. 

Lord Cbaigie. — ^I am of Lord Glenlee^s opinion, although 
I certainly had not adverted to the construction of the statutes 
1579 and 1663L If adopting the former, the whole would be 
laid on all rateably. The whole personal substance, wherever 
situated, must be subjected in regard of the domicile, as other* 
wise a great part of what is the proper subject of assessment 
would be e:ftempted. 

LoED BANNArTNS.— -If going ou the words of the statutes 
alone, I can see no distinction between burghs, and towns, and 
country parishes ; the words are general, that the assessment is 
to be laid on according to means and substance ; and I have 
great difficulty in limiting it to personal property within the pa- 
rish. But I do not think pactice warrants any assessment in 
landward parishes on personal property ; and I should wish to 
see the practice more fully explained. 

LoBD JusTicK Cl£bk.— -In the memorials the parties seeni 
pretty much agreed, that the cbrcurostances of these united pi^ 
rishes, including two burghs of barony, can make no alteration 
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on the kgal rule of asaessmeiii; and that whst is peculiar to 
royal burghs, where the magistrates assess, is isutpplicaUe to 
diis case ; and I think this proposition is clearly nuMle aat, 
as neither the statutes nor proclamations make any <fistinc- 
don between landward parishes and towns or bnr(^ of harQay: 
Again, I do not think the act 1817» uniting the three pa- 
rishes quoad the assessment for the poor, establishes any other 
mle, as the assessment is to be laid on according to the rules of 
law. 

Now diis being the case, I am at a loss to see how the caaes 
of Dregfaom and Carridc, from the city of Grlasgow, can bMjm 
any influence on the present question. 

Holdhig dus then merely as a landward parish having a town 
within it, Is the suspender liable to be aaiessed not only as an 
heritor but also qtui tenant, possessor, or householder ? And 
as such last, liable aooordUng to an estimate of his whde moTD* 
able property, whererer situated P 

I do not think he can seriously object to his being assessed 
as tenant for the lands occupied by himself But it is a very 
different question, whether he is liable for his whole means and 
substance wherever siHuUed. 

I can find no decision in which such a mode of assessment 
has been sanctioned in similar circumstances ; and I see in 
the judgment of the inferior Court, in the case of Dreghom, 
which was aanctioned here by remitting simpiicUery an coqireas 
admission, that Dreghom would not elsewhere be liable fiir his 
personal property. 

In the case of West-Eirk, nothing but an appeal to the real 
rent was sanctioned, although the parish had become covered 
with houees. And in the recent case of Cargill, the estimate of 
meane and aubetanee was expressly confined as aiisii!^ foiMn 
the pariah. 

Here a vast departure firom this rule is attempted, and I 
doubt if the particular circumstances of the united pariah is 
sufficient to sanction it 

His Lordship then put the question, 1st, Is Mr. Gammdl 
liable to be assessed both as an heritor and as a tenant or pos- 
sessor P 
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The Court on this point were unanimous, that Mr. Gammell 
was liable to be assessed in both characters. 

Lord Justice Clerk.— Then is he liable to have the assess- 
ment imposed on him as a possessor, according to his means 
and substance, wherever it lies,, or only ob his meanfi asd sub- 
stance within the parish ? 

Lord Robertson, with the Lord Justice Clerk, voted that he 
was only liaUe on his means and substsnoe within the pansh. 
Lords Glenlee and Craigie, that he was liable on his meana and 
substance wherever situated. 

Lord Bankatyne — I do not think he it liable according 
to a direct estimate of means and substance at aiU ; but if means 
and substance are to be taken, it must be Us whole means and 
substance, wherever situated. 

Lord Justice Clerk. — ^As there is so much division of 
opinion on the bench, I would propose, before finally deciding 
this point, that there should be an investigation as to the prac- 
tice. 

The odier Judges having gone into this proposal^ the foUow- 
iiig interlocutor was pronounced (May 31, 1892):-—^ The 
^ Lords having resumed consideration of this petition, with the 
' answers thereto, and mutual memorials for die parties, they 

* adhere to the int^locutor com^ained of^ in so far as they re* 

< pel the petitioner's objections to be assessed oa his means and 

* substance as a tenant or possessor, as well as on his lands as an 

< heritor ; and to that extent they refuse the desire of the petition. 

* But before further answers as to the other points of the cause, 
^ appoint the petitioner to put in a special condescendence, in 
^ terms of the act of sederunt, as to the practice in landwiodpa- 

* rishes of aasessii^ tenants and householders, whether it has 
^ been the practice to assess such persons on their whole means 

< and substance, wherever situated, or merely on their means 

< and substance situated within the parish.'* 

No further procedure took place, the cause having been taken 
out of Court, by the suspender consenting to pay the assess- 
ment as imposed on him ; each party bearing their own ex- 
penses of process. 

Corrie and Welsh, W.S. ; D. Hone, W.S. Agents. 



390 APPENDIX. POOE. 



No. XI. 

ACT OF SEDEEUNT, CONCEEMIKG THE POOE'^S EOLL. 

juvK 16, 1819. 

Wheeeas, by the 4s5th Act of the second Pariiament of 
James I. in the year 1424^ a provision was made for appointing 
advocates to assist indigent persons who cannot afford the ex- 
pense of prosecuting their just claims in courts of law. And 
whereas, acts of sederunt concerning the poor^s roll were passed 
on the 20th November, 1686; 9th June, I7IO; 16th June, 
1742; 10th August, 1784; and 11th July, 1800. And where- 
as, the poor^s roll has of late years increased in number, in a 
proportion greater than the circumstances of the times seem to 
warrant, whereby there is reason to believe that many persons 
have got upon the poor^s roll who are not proper objects for it, 
and have thereby obtained a great advantage over their adver- 
saries, some of whom are often in circumstances little better 
than themselves* And whereas, it is therefore expedient that 
provision should be made, which, while they secure the benefit 
of the poor's roll to those who really deserve it, may at the same 
time exclude those who are not proper objects : Therefore, the 
Lords ordain, 

Imo, That the Faculty of Advocates, according to thdr pre- 
sent practice, shall appoint six of their number annually to be 
advocates for the poor ; and that the Writers to the Signet, and 
also the agents or solicitors, shall each nominate, in the month 
of December annually, as at present, four of their members re- 
spectively to be writers and agents for the poor ; and shall, im- 
mediately after such nomination, give into the senior derk of 
each Division a list of the persons so appointed, which list shall 
be entered in the books of sederunt. 

2dOf That no person shall be entitled to the benefit of the 
poor^s roQ, unless he shall produce a certificate under the hands 
of the minister and two of the elders of the parish where such 
poor person resides, setting forth his or her circumstances, ac- 
cording to a formula hereto annexed. 
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3Ho, That if the party^s health admits of it, he or she shall 
appear personally before the minister and elders, to be examined 
«8 to the facts required by said formula ; and the minister and 
elders shall then certify how far the statement giren by the party 
consists with their own proper knowledge, or that of any one of 
them ; or whether its credit rests solely on the statement of the 
applicant; in which case they shall certify whether he or she be 
of good character, and worthy of credit. 

4to, That ten days^ previous intimation shall be* given to the 
adverse party, of the time and place fixed for making the said 
declaration or statement before the minister and elders ; of which 
intimation, evidence must be produced to the minister, under 
the hand of a notary-public, messenger-at-arms, sheriff or town- 
o£Bcer, or other officer of law. 

5tOf That said declaration of the party, and certificate of the 
minister and elders, with the certificate of intimation to the ad- 
verse party, shall be the warrant for a petition to the Court for 
the benefit of the poor^s roll, which petition need be in writing 
only, as at present ; and shall be boxed only to the President 
of the Division ; and to the copy so boxed shall be appended a 
copy of the declaration of the party, and certificate by the min- 
ister and elders. 

That, on moving this petition, if the above requisites have 
been complied with^ the Court shall pronounce an interlocutor, 
ordering intimation in the minute-book, and on the wall for ten 
days ; after the expiration of which period, the petition shall be 
again moved by the Lord President ; and shall be remitted, as 
at present, to the lawyers and agents for the poor, to report 
whether the petitioner has a probtdrilis catMa litigandi. 

6to, That besides considering the causa lUigandi, the coun* 
sel and agents to whom the remit is made, shall hear all objec- 
tions which may be offered by the adverse party, to the truth of 
the statement contained in the declaration and certificate of po- 
verty ; and shall be entitled to demand further evidence, in re- 
gard to any particular that may require to be farther proved^ 
and report thereon to the Court, in the same manner, and with 
the same powers, as they at present report on the probabilU 
causa UHgandi. 

^mo. That if the Court shall find the petitioner entitled to 



the benefit of the poor^s roll, the counsd and agent who shall 
hATe made the report, shall be appointed to conduct the peti« 
tioner^s cause, and shall .contmue to do so till its conclusion, or 
as long as the petitioner remains on the poor'^s roll, notwith- 
standing they may haye ceased to be adyocates and agents for 
the poor. 

800, That no warrant finr the benefit of the poor's roll diall 
remain in force for a longer period than two years from its date; 
and if an application shall be made finr renewing it, such ^ipli- 
cation shall be made by note to the Lord President of the Di- 
Tision, and shall be accompanied by a report from the counsel 
in the cause, stating whether it appears to him or them that the 
petitioner has still a probabUU causa lUigandif and giving a 
concise detail of the steps which have been taken for bringing 
the process to a conclusion, and the cause which appears to 
haTe prevented a final determination ; which note shall be duly 
intimated to the agent for the adverse party in common form, 
befi)re boxing it to the Lord President. 

Ohio, That on or befisre the sixth sederunt day of each win- 
ter sesdon, the advocates and agents for the poor shall box a 
report, to the Lord President of each Division, of the actual 
state of the poor^s roll of that Division, the number and names 
of the persons then enjoying the benefit of it, with the dates of 
their several warrants of admission or renewal, and any spedal 
matter reUting to that roll generally, or any particular case 
which they may think the Court ought to know. 

lOmo, That, in like manner, the principal clerks of each 
Division shall, on or befinre the sixth sederunt day of eadi 
winter session, make up and report to the Lord President of 
each Division, an abstract of the number of applications which 
may have been presented for the benefit of the poor's roll dor- 
mg the year preceding, with the manner in which they have 
been disposed of. 

lliTio, That when the Court shall remit a petition to the ad- 
vocates and agents for the poor to consider, and report on the 
pauaa lUigandi, as above, it shall be the di^ty of the writer to 
the signet, or agent named in the remit, to procure from the 
petitioner, or his former agent, information as to the circiim- 
f^apces of the case, and to draw up a full memorial there^^ and 
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lay the same before the advocates and agents named in the re- 
mit, for enabling them to make their report ; and, if further 
evidence or explanation appears to be necessavy, either as to the 
porerty of the petitioners or circumstances of the case, such 
agent shall direct and assist the petitioiier in procuring the 
same. 

12mo, That the names of the advocates and agents to whom 
such cause is remitted, shall be marked on the margin of the 
summons and defences, or letters of advocation and suspension, 
and on the back of every subsequent paper given in for that 
patty in the cause ; and no enrolment shall be made except by 
the agent appointed as above; and the word * Poor^ shall be 
prefixed to the name of the said party, on every paper given in- 
to the Court. 

IS^io, That no other advocate or agent, than those appointed 
as above, shall be employed, or allow their names to be used in 
any st^ of the cause, unless on application to the Lord Or- 
dinary or the Court, by a note to be signed by the advocate and 
agent already appointed, the assistance of one of the other ad- 
vocates or writers for the poor shall be specially authorised ; in 
which case, those first appointed, and those so added, shall 
thereafter act conjunctly in the causa 

14ito, That in case of neglect or failure in any of the parti- 
culars above specified, the Court, on the application of the ad- 
vene party, shall open up and set aside the previous proceed- 
ings in the cause, and deprive the party of the benefit of the 
poor^s roll, or may apply such other remedy as thedicumstanoes 
of the case may require. 



Formula for the use of the Clergy in framing Certificates 

of Poverty^ before referred to. 

* We, the undersigned minister and elders of the parish of 
* , do hereby certify, that on the 

< day of , A. B. residing at , applying 

^ for the benefit of the poor's roll, to enable him (or her) to 
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^ carry on a lawsuit about to be brought (or presently depend- 

* ing) before the Court of Session, appeared personally befiire 

* UB, send dMyia our presence, emit the following statement in 
^ regard to his (or hei) dmmnlanfles mod situation. 

< That he (or she) is years of age. 

* That he (or she) is married, or unmarried, as the case may 
*be. 

* That he (or she) has number of children under 

* such an age, or in such and such circumstances. 

* That he (or she) has resided in this parish for so long. 

* That he (or she) is possessed of such and such property. 
[Here state particularly the applicant's property of every de- 
scription.] 

* That he (or she) is of such a trade ; in which his (or her) 
< earnings amount to so much. 

* That he (or she) has, or has not, at present any other law. 

* suit depending before this or any other court, (or if the appli- 
' cant has any other lawsuit, the case should be pariicularhf 
^ meniumed.'*) 

Signed by the applicant, the minister, and elders. 

The minister and elders are hereby required to add whether 
the whoie or any, and what part of the foregoing statement is 
consistent with their own proper knowledge, or with the proper 
knowledge of any one of them ; or whether its credit is to de- 
pend on the statement of the applicant himself; or, if the case 
admit of it, they may add any other catisa scieniuB that may 
occur to them. 

And the Lords appoint this act to be entered into the books 
of sederunt, and printed and published in the usual manner. 

(Signed) C. Hope, I.P.D. 
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No. XII. 



SCHOOLS. 



43 Geo. III. c. 64. — An Jet for making better Provision for 
the Parochial SehoolmaaterSy and for making further Re-- 
gulaivmajbr the better Government of the Pariah Schools 
in Scotland,— (llth June 1803.) 

Wherkas the parish schoohnasters in Scotland are a most 
useful body of men, and their labour have been of essential im- 
portance to the public welfare ; and whereas by an act passed 
in the Parliament o( Scotland, in the reign of King William 
the Third, in the year one thousand six hundred and ninety- 
six, intituled, Act for settling of Schools, it is, inter alia, sta- 
tuted and ordained, that there be a school settled and establish- 
ed, and a schoolmaster appointed in every parish not already 
provided, by advice of the heritors and minister of the parish, 
and for that effect, that the heritors in every parish meet and 
provide a commodious house for a school, and settle and modify 
a salary to a schoolmaster, which shall not be under one hun- 
dred merks, nor above two hundred merks Scots, to be paid 
yearly, at two terms, Whitsunday and Martinmas, by equal 
portions ; and certain rules and regulations were laid down by 
the said act relative to the apportioning and payment of the said 
salary by the heritors of the parish ; and whereas the highest 
salary by the said act granted, amoimting only to eleven pounds 
two shillings and twopence two-thirds of a penny sterling, 
which, by difference in the value of money and change in the 
circumstances of the country, has become a provision altogether 
inadequate for a body of men whose labours are of so great pub- 
lic utility : May it therefore please your Majesty that it may 
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be enacted, and be it enacted by the King^s most Excellent Ma- 
jesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, that, fiN>m and after 
g^^^^^ the term of Martinmas next, the salary of each 
parochial schoolmaster in every parish of Scotland^ 
shall not be under the sum of three hundred merks Soots per 
arvnvm^ nor above the sum of four hundred merks Soata per 
a/nnum^ except in the cases herein-after mentioned. 

II. And be it further enacted, that within three 
^ Heritm ^^^^^^^ *^^ ^^^ passing of this act, the heritors pos- 
sessed of the qualification required by this act, and 
the minister of every parish, shall hold a meeting, of which inti- 
mation shall be given from the pulpit immediately after divine 
service in the forenoon, and by circular letters, to be written by 
the minister of the parish, to such heritors having the qualifica- 
tion prescribed by this act, who are non-resident, and also by 
leaving a written notice at the mansion-house of every heritor 
whether resident or not, at least thirty free days before sudi 
meeting shall take place ; and on due consideration of the dr- 
cumstances of the particular parish in respect of extent, popula- 
tion, and valued rent, and the probable amount of the other 
emoluments of the schoolmaster^s office, such meeting shall judge 
and determine whether the schoolmaster'^s salary shall be three 
hundred merks Scots per annum^ or four hundred merks Sc(ds 
per annum, or such sum between these two sums as to such 
meeting shall seem most suitable to the circumstances of the 
parish, and shall fix and determine the amount of the school- 
master's salary, to be paid to the schoolmaster, by a resolution 
to be made at such meeting, a copy of which resolution, signed 
by the preses of the meeting, shall be delivered to the school- 
master of the parish as his authority for collecting and receiving 
the salary thereby fixed and determined, which shall be paid by 
the several heritors, at the same terms apportioned among them, 
in the same manner, and with the same relief against their ten- 
ants as is provided by the aforesaid act of the Parliament of 
Scotland, passed in the year one thousand six hundred and 
ninety six : Provided always, that no salary at present payable 
to any schoolmaster shall be diminished ; and in all cases where 
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any such salaTy, or any part thereof, is payable in 

grain or meal, such salary in grain or meal shall con- ^nSn^oon- 

tinue to be paid and payable in the same manner ^'^(•^t^ 

as heretofore, with such additions thereto in money *« aoo meriw 

as to such meeUng shall seem proper ; and m nxmg 

and determining the amount of the salary to be paid, pursuant 

to this act, such grain or meal making part of such salary, shal} 

be estimated at the rate of two hundred merks per cfaalder. 

III. And be it enacted, that the salaries so fixed and 
determined, in manner above directed, 8haU continue ^S"^ 
to be the salanes payable to the schoolmaster of every 
parish, for and during the period of twenty-five years, from and 
after the passing of this act, and within three years after the 
expiration of twenty-five years from the passing of this act, the 
sheriff or Stewart of every county or stewartry shall fix and de- 
termine according to the average amount of the fiars 
of the county or stewartry for the twenty-five years J^^ *** 
preceding, what is the value or average price of a ^^*^^? 
chalder of oatmeal, and he shall make a return of 
such average to the office of King^s Remembrancer in Ex- 
chequer in Scotland^ and the Lord Chief Baron and Barons of 
Exchequer are hereby empowered and required, from such re- 
turns, by the sheriffs and Stewarts of Scotland, to strike the 
average price of a chalder of oatmeal for all Scotland ; and an 
order of the said Court of Exchequer, fixing such average shall, 
within three months from the date of the last return by the 
sheriffs and Stewarts, be published by the King^s Remembran- 
cer in the Edinburgh GazettCj and such other Scots newspapers 
as he shall deem sufiicient, for three successive weeks, and a 
copy thereof shall also be transmitted by the said Remembran- 
cer to the sheriff or Stewart clerk of every shire or stewartry in 
Scotland, which average so ascertained shall be the rate ac- 
cording to which the schoolmaster^s salary shall be fixed, in the 
manner herein-after directed, and the sheriff or Stewart derk 
shall transmit a certificate thereof, signed by him, to the minis- 
ter of each parish within the county or stewartry, to be by him 
submitted to the meeting directed to be called in manner im- 
mediately after mentioned. 
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„. . , IV. And be it enacted, that within three months 

Fizug salBiy ' 

after twenty- after the date of such certificate, the heritor possessed 
Te years. ^ ^j^^ qualification required by this act, and the min- 
ister of erery parish in Scotland^ shall hold a meeting, of vhidi 
intimation shall be given from the pulpit, immediately after di- 
Tine service in the forenoon, and by circular letters, to be writ- 
toi by the minister of the parish, to such heritors having the 
qafiiailioB prescribed by this act, who are non-resident, and 
also by leavao^ ft written notice at the mansion-house of every 
heritor whether resadesl or not, at least tliirty free days be- 
fore such meeting shafl take place; and on due consider, 
ation of the circumstances of the pttiRnlar parish, in re- 
spect of extent, population^ and valued renl» such meeUng 
shall judge and determine whether the schoolmaster's sal- 
ary of the same shall be equal to the average price of one 
chalder and a half, or of two chalders of oatmeal, according to 
the amount thereof, ascertained by the aforesaid certificate, or 
to such proportion between them as to such meeting shall seem 
most suitable to the circumstances of the parish, and shall fix 
and determine the amount of the schoolmaster^s salary, to be 
paid pursuant to such average, and their resolution thereupon ; 
a copy of which resolution, signed by the preses of the meeting, 
shall be delivered to the schoolmaster of the parish, as his au- 
thority for collecting and receiving the salary thereby fixed and 
determined, which shall be paid to him by the several heritors 
at the same terms, apportioned among them, in the same man- 
ner, and with the same relief against their tenants, as k pro- 
vided by the aforesaid act of the Parliament of Scotland^ in the 
year one thousand six hundred and ninety-six. 
^ j^ v. Provided always, and be it enacted, that in case 
dimtitfitftioii the heritors and minister shall neglect or refuse to de- 
apportiraS,*' termine the amount of the salary to be paid to the 
ttay appeal gchoolmastcr according to the provisions of the act, 
or in case any heritor or schoolmaster shall be dissatisfied with 
the determination made, it shall be competent, within three 
months after such meeting ought to have been held, or such de- 
termination shall have been made, for the schoolmaster to apply, 
or for such person so dissatisfied to appeal, to the next Quarter- 
sessions, held for the shire or stewartry within the bounds of 
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which the pazish ok parish kirk lies, whose judgment shall be 
final, and no app eal hjr adtmealao% mqAOsion, or otherwise, 
shall be admitted against the judgment giYOK ai audi Quarter- 
sessjons : Provided always, that no heritor of the pariah hum 
whence such appeal comes shall vote upon such appeal at such 
Quarter-sessions. 

VI. Provided always, and be it enacted, that after 
twenty-ff ve years shall have elapsed from the time new at end of 
the amount of a schoolmaster's salary shall have been ^^^l^^^' 
so fixed, the sheriff of a shire, Stewart of a stewartry, 

shall within three months again determine the average price of 
a chalder of oatmeal, in the manner directed by this act ; and 
shall, as above directed, return the same to the office of King's 
Remembrancer in Exchequer, and the Lord Chief Baron and 
Barons of Exchequer shall again, by an order of Court, fix the 
average price for all Scotland ; and the King's Remembrancer 
shall again transmit a copy of said order of Court to the sheriff 
or Stewart derk of each shire or stewartry, and the said sheriff 
or Stewart clerk shall again publish the same in the Edinburgh 
Gazette and Scots newspapers, and transmit a certificate of the 
said average, and order of Court, to the minister of each parish 
within his shire and stewartry ; and the heritors and minister 
shall again fix and determine the schoolmaster's salary accord- 
ing to such average ; such salary never being less than the va- 
lue of one chalder and a half, nor more than two chalders for 
the next twenty-five years, and so, taties qtiotieSf at the end of 
every twenty-five years for ever, unless altered by Parliament; 
and every such determination of salary shall be liable to appeal to 
the Quarter-sessions in manner and to the effect above directed. 

VII. Provided always, and be it enacted, that in wbcreofkiroM 
every parish where there is only one heritor quail- J^iEfj^J^S^^, 
fied as herein-after prescribed, such heritor shall two rotes. 
have two votes at every meeting directed to be held pursuant to 
this act ; and in all meetings where no preses has been chosen, 
the heritor present possessed of the highest valuation shall have 
the casting vote. 

VIII. And be it further enacted, that in every P*- gok i j, 
rish where a commodious house for a school has not dweUiag-hoow^ 
already been provided, pursuant to the directions *° *■""*• 
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in the above recited act, and in every parish where a dwell- 
ing-house for the residence of the schoolmaster has not at 
ready been provided, together with a portion of ground for 
a garden, to the extent hereafter mentioned, the heritors 
of every such parish shall provide a commodious houae for 
a school, and also a house for the residence of the school- 
master, such house not consisting of mose than two apart- 
ments including the Idtchen, together with a portion of ground 
far a garden to such dwelling-house, firom fields used for the or- 
dinary purposes of agriculture or pasturage, as near and con- 
venient to the schoolmaster^s •dwelling-house as reasonably may 
be ; which garden shall contain at least one-fourth part of a 
Scots acre, and shall be enclosed with such fence as is general- 
ly used for such purposes in the district of the county where it 
is situated ; and the expense of providing such school-house, 
dwelling-house, and garden, and supporting the same, shall be 
defrayed and paid in the same and like manner as is prescribed 
for providing a house for a school by the aforesaid act of the 
Parliament of Scotland : Providing always, that where the he- 
ritors shall determine that such garden cannot be allotted to the 
schoolmaster without great loss and inconvenience, it shall be 
optional to them, with the authority of the Quarter-sessions of 
the county or stewartry, to assign to the schoolmaster in lieu of 
auch garden, an addition to his salary, at the rate of eight bolls 
of oatmeal per acre, to be computed according to the average 
ascertained in manner herem before directed. 

Bemed incase ^' ^^ "^ ^* further enacted, that in case the 
fllnci^ieetor heritors shall neglect or refuse to provide the ac- 
commodations of house, school4iouse, and garden, 
or additional salary in lieu thereof to schoolmasters, accor£ng 
to the provinons of this act, or in case the schoolmaster shall 
not be satisfied with the accommodations afforded him, it sfaaD 
be competent for him to bring the same, by representation or 
petition, before the Quarter-sessions hdd for the shire or atew- 
artiy, to which the parish of which he is schoolmaster belongs, 
or in which the parish-kirk is situated; and in all auch cases 
the judgment of the Quarter-sessions shall be 6nal, without any 
further iq>peal by advocation, suspension, or otherwise: Pro- 
vided always, that no Justice of the Peace, who shall be an heritor 
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in the parish of such scfaoolmastery shall vote upon such repre- 
sentation or petition. 

X. Provided always, and be it enacted, that the ^^J^^JJ**^ 
heritor or heritors from whose estates any ground ground shall be 
dial! be taken for the purpose of such school-house, 
dwelling-house, and garden, shall have his, her, or their relief 
agdnst the other heritors of the parish, for the value of the 
ground so to be taken, in proportion to the valued rent of the 
lands belonging to the whole heritors in the parish ; such relief 
to be settled only by the sheriff or Stewart of the county or 
stewartry, without appeal by advocation, suspension, or other- 
wise. 

XI. And be it enacted. That in case of those pa- 

lishes which consist of districts detached fipom each paIiJh«i*of 
other by the sea, or arms of the sea, or otherwise, as P«t ««*«»«• 
where a parish consists of two or more islands, of which there 
are several instances in the Highlands, North Isles, and He- 
brides, or where it is otherwise of great extent or population, so 
that one parochial school cannot be of any effectual benefit to 
the whole inhabitants of such parishes, it shall be competent to 
the heritors and minister, if they shall see cause, on fixing a sa- 
lary of six hundred merks, or the value of three chalders of oat- 
meal, to be computed according to the provisions of this act, to 
divide the same among two or more teachers, according to the 
extent and population of the parish ; and these proportions so 
divided shall be paid to teachers of schools in the same way and 
manner, and under the same conditions as hereafter are speci- 
fied by this act, for supplying vacant parochial schools with mas- 
ters ; but in respect that the heritors of such parishes are to pay 
any higher salary, they are hereby exempted from the obligation 
of providing school-houses, dwelling-houses, and gardens, for the 
teachers among whom the salary is to be divided, in the manner 
aforesaid ; and in case a difference of opinion shall arise among 
the heritors respecting the propriety and usefulness of such di- 
vision of the salary, the same shall be submitted by petition or 
representation to the Quarter-sessions of the shire or stewartry 
within the bounds of which the parish or parish kirk is situated ; 
and the judgment thus obtained shall be final, without appeal 
by advocation, suspension, or otherwise. 
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Nottoextend ^^^' Provided always, and be it enacted, That 
tormi none of the provisions of this act shall apply to 

^ the case of a parish, which consists only of a royal 

burgh or a part of a royal burgh. 
_, _^ XIII. And be it further declared. That where a 

Where part- ' 

}y royal and parish coosists of a Toyal burgh, or part of a royal 
^ burgh, and a landward heritor or heritors, the school* 

master shall be appointed and maintained by the buigh, or by 
the landward heritor or heritors, or by the burgh and landward 
heritors, in the same way and manner, and according to the same 
proportions that have hitherto been observed in such parish ; 
the salary and accommodations being always equal in value to 
those provided by this act, and the same remedy being allowed 
in case they are otherwise, and to be applied for in the manner 
already specially pointed out; and provided any additions shall 
be granted, the same shall be paid in the same proportions by 
the parties from whom the jvesent salary is received. 

■-r XIV. And be it enacted. That from and after the 
S^d!L**" pawing of this act, in case of vacancy in the office 
of schoolmaster, by death or otherwise, the minister 
of the parish shall, within fifteen days, intimate, or cause to be 
intimated, from the pulpit, immediately after divine service in 
the forenoon, the vacancy which has taken place, and communi- 
cate the knowledge of the same by letter to such heritor or heri- 
tors as may be non-resident ; and the heritors possessed of the 
qualification required by this act, with the minister of the pa* 
rish, are hereby appointed to hold a meetii^, of which intima- 
tion shall be g^ven by the minister, by edictal dtation and circa* 
lar letters to such as are non-resident, at least thirty free days 
before it takes place ; and such meeting, or adjourned meeting, 
£hall elect a person to the vacant oiSce of sdioolmaster ; and in 
the event of the parish being vacant, the presbytery shall ap- 
point some one of their number to make the intimations and give 
the notices which, according to the provisions of this act, the 
minister is required to do. 
Od fiuiure XV. Provided always, and be it macted, That if 

CommiMionen - _ . -T . -• i • • « 

of Supply to ap- the heritors quauned as is hereby requutd, and 
^'°^' minister, shall fail to elect a schoolmaster within 

f 

four calendar months from the time the vacancy shall have ta« 
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kea place; then the presbytery within the bounds of which the 
parish is situated, shall apply to the convener of the Commis- 
sioners of Supply of the ooimty or stewartry, who, or any five of 
them, at a meeting to be called by the convener upon thirty 
days^ notice, shall have power jure devolutOf and are hereby 
directed to elect a person to supply the vacanqr* 

XVI. And be it further enacted, That every to be examin- 
schoolmaster elected under the provisions of this act, ^ hyffSbw- 
shall carry the minutes, or an extract or certified ^nr, whose 
copy of the minutes of his election, to the presby- ^^'^"^ 
ftery, accompanied with attestations of his having taken the oath 
to his Majesty befi^re any one of his Majesty^s justices of the 
peace; and the presbytery shall thereupon take trial of his sufli- 
cienqr for the office, in respect of morality and religion, and of 
such branches of literature as by the majority of heritors and mi- 
nister shall be deemed most necessary and important for the pa- 
lish, by examination of the presentee, by certificates and re- 
commendations in his fiivour, by their own personal inquiry or 
othenrise, and shall see him sign the Confession of Faith and 
Fonnula of the Church of Scotland ; and thdbr judgment or 
determination as to the qualifications of such presentee for the 
office of schoolmaster shall not be reviewed or suspended by 
any court, civil or ecclesiastical ; and provided they are satusfied 
with the same, he shall be furnished with an extract firom their 
minutes, bearing that he had appearedf produced the attesta- 
tions required, and had been fiKmd on trial duly qualified for 
discharging the duties of the office to which he had been elect- 
ed, which extract shall complete his right to the emoluments 
provided by this act 

XYII. Provided always and be it enacted. That {f/w^.^a^ 

• . , Itned, time al- 

m case the person dected is not found dfily qualir- iow«d to Hoi- 
fied, the heritors and minister shall only be allowed ^^^ 
what remained of the four months, at the time of his dection, 
with so many days more as required by this act. 

XY III. And be it further enacted. That the heri- 
tors qualified, as is hereby required, and minister, in ^^^^^ ^"^ 
a meeting called on thirty days^ notification from the pulpit, and 
by letter from the minister to the non-resident heritors, and by 
notice to be left at the mansbn-house of each heritor, whether 
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resident or not, shall have the power of fixing the schocd ftea 
from time to time as they shall judge expedient ; and a taUe of 
such fees, signed by the preses of the meeting, shall be huagiip- 
in the school-room : Provided always, that the schoolmaster AM 
be obliged to teach such poor children of the parish as shall be 
recommended by the heritors and nunister at any parochial 
meeting. 

XIX. And be it enacted, That thesnperimteiidanoo 
^£^^' of schools shall continue with the nHnistera of the ea* 
MhooiB COD- tablished church as heretofore, accordfaMT to the scve- 

tinned to -*«.,. . , ** 

miniscera as ral acts of Parliament respectmg the sMoev ^oeeipt m 

^ so far as altered by this present act. 
^ . XX. And be it enacted, That as often as preabr* 

Presbyteries .., ^,.... ^n-Ti 

to rebate tCTies, in the couKse of their visitation, ahail md waj 
teftchin^&c. thing wrong with respect to the hours of teacUng, or 

the length of the vacation annually given, or wbea 
any complamt shall be made to them upon those sdbjects hj 
parties concerned, they shall have the power of leguladBg the 
same in the manner they may judge most consistent wiA tht 
particular circumstances and general good of the parish ; and 
the schoolmaster is hereby required to oonfimn to and obey all 
regulations so made by the presbytety, under pun of censure 
or suspension from or deprivation of his offioe^ as to tbe presb^ 
tery shall seem proper. 

XXI. And be it enacted, That whett any complaint 
^^^J^^ from the heritors^ minister, or elders, agnHut At 
^J^'- schoolmaster, charging him with neglect of doty, 

either ftom engaging in other occupations, oc bam 
any other cause, or with immoral conduct, ob sruel said inipB»> 
per treatment of the Scholars under bis charge^ shaQ be presents 
ed to the presbytery, they shaB forthwidi take cogmmm ef 
the same, serve Mm with a libd if the artietos all^;ed< appear 16 
them to be of a nature which requitds it ; and having Uken Ae 
necessary proof, they shall acquit or pass sentence of censure^ 
suspension, or deprivation, as shall appear to thetn proper upon 
the result of such investigation ; which judgment shall be fimd, 
without appeal to or review by any coi»ft, civil or eeelwiastical; 
and in case they shall depose the incumbent ftem- the oflloe of 
schoolmaster, his right to the emoluments and Ac^omniodatiolisilf 
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the same shall cease frotn the time of his deposition ; and in case he 
shall fail or refuse to remove from the school, school-house, and 
garden, within the space of three months from the date of such 
sentence or deposition, the sheriff of the shire, or Stewart of the 
stewartry, upon having an extract or certified copy of the sen- 
tence of deposition by the presbytery laid before him, shall 
forthwith grant letters of ejection against such schoolmaster, of 
which no bill of suspension, or advocation, nor action of reduc- 
tion shall be competent ; and in case of such deposition, the 
school shall immediately be declared vacant, and the election of 
another schoolmaster shall take place. 

XXII. Provided always, and be it enacted, That 

it shall not be lawful for any heritor who is not a pro- rfjaStoST 
prietor of lands within the parish, to the extent of at 
least one hundred pounds Scots of valued rent, appearing in 
the land tax books of the county, within which such parish is 
situated, to attend or vote at any meeting held pursuant to this 
act ; but every heritor qualified as above, may vote by proxy, or 
by letter under his hand. 

XXIII. Provided also, and be it enacted. That all 
former acts and statutes with regard to parish schools ^^^^^df* 
or schoolmasters, are hereby ratified and confirmed, 

in so far as they are not altered by die express provisions of 
this act. 
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Ckurek qgUxn^iA. Beadle, tft. 8, etscff. 
Precentor, 56, 9, et aeq. Session derk, 

67, 14 Dues of chnrch officers, see 

nuea,7\' 

C k urc k^ a n Uf 50; in landward paryhes, 
IS, 8, el ecg. In bnighs, 66^ 4. Ueri- 
tors have rMviatian and management of 
churchyard, oO, ft Hare right to grant 
or refosepermission to placelombatones, 

68, 8. Protection of churchyard, 62, 
10. When churchyard becomes private 
property, 68, 11. Choreh^^ard walls to 
be buUt or repaired by heritors, 66^ 16. 
Oiupchyard when too small, 66, 16. 
Grass m chnrchyards, OS, 17. Coal 
and trees in churchyanl, 68, 1& Fairs 
and markets not to be held in chnrch- 
yards, 68, 19. Coounissioners of teinds, 
no power to remove chnrchyards, 70^ 
80. Ifliable in poor's rate, 881, I2ft 

Cool in cbnrcbysrds, 68, 1& In glebe, 
16l,881,ce«eo. 

CoOec^ioiwat churches, 880, 107 ; 864» 195. 
At meetine-honses and chapels of ease, 
ik, Cbefaalflea tobeapnaedbykirk- 
seaskm alone, 880, 18ft To what pur- 
poses, 221, 10ft If minister and riders 
refose, heritors may collect, 864, 196. 

CoOector tfAaaeaamemt for noor, 864, 194. 
Salary payable from poor funds, 251, 16ft 

CoUUge m JuatUxf members oS, exempt 
ftom aiioMBwent for poor, 248, 14ft 

Coawnswi'oners for erecting government 
dinrchea, powers of, 44, 119. 

CoBMUMMNiers vfSuf/pbf^ their powers re- 
garding solioois, 803. 18 ; 809. 31 ; 880, 
10ft Scboolmwtera' salary, 319, 5ft 

CoMmimton, articles necessary for, see Sa- 
eramenta, 

Coetmtmton Ekmenta, sums provided for, 
when not sdministered and not paid to 
minaater, to go to the poor'e fund, 222, 
109 ; 290, % If paid to minister, no re- 
petition, ib. See Aocnieiente. 

CemflMimbn Forma, TViMas, mtd CkHka, 
expense of, not to be defrayed finnm 
poor's fond, 221, 188 ; 280, 3. See&i. 



Conv^onoa of laadt form of, for govern 
meot chnrehcs, 46, 94. 
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rates, 281, 126. Meliorations on Glebe, 
lA5,8Sa. 

Glebe, Arable. Who entitled to, and ex- 
tent, 97, 48. Where Glebe once de- 
Mpied^no claim for new designation, 97, 
40. When parishes unitM, 98, 60. 
Where no Glebes designed, 98, 51. From 
what lands to he taken, 96, 52, et aeq. 
Nature of ground, and situation for 
Glebe, 105, 70, et wo. Adjacency to 
church or manse^ 106, 73. See Mames 
and debet. 

Glebe, Graat. Provided where no arable 
land adbcent. and extent, 107, 79, et 
$eq. u distinction between temporal 

. and church lands, in designation of grass 
glebe, 107, 82. Where low and hill pas- 
ture, 109, 86. Supplement, 347. Cam 
where minister granted a right of com- 
mon pastnrsge, ibm See Mantea and 
GlAe*. 

Gram m CAvrcAyartif, 68, 17. 

GTti«9,A/tR»ter\ 109,87* Ministers en- 
titled tn grass over and above their 

' glebe, 11(^ 89. Out of church lands 
only, 110, 90. . Minister must point 
out chnrdi lends. 111, 91. If ministers 
ofbora^ entitled tograsB, 111, 92. Or- 
der ofdesignation,! 11,98, etseo. Whe- 
ther arable or not, 1 16, 1 1 1. Fuel, 120, 
124^ et aeq. See Matuee and GUbe»* 

Heritore liable in the expense of repair- 
ing or building parish church, 6, 7* Rule 
for apportioning: expense among the her- 
itors, 7» 11* Where parish partly town, 
and partly landward, 8, 12, et sm. Her- 
itors to contribute to expense of chureh 
bell, 9, 15. Heritors of lands attached 

. ftuxuf mcra liable in upholding church 
to which they are attacned, 9, 16 ; but 

. not manse. 1*87, 179, et aeq. Heritors 
to proceed with erection of church, 

, though (Question of liability not settled, 
10, 18; out not of manse, ib. Heritors 
liable for expense of collecting and of 
hill transactions, 10, 19. When heri- 
tors refuse or delay to repair or rebuild 
a church, preahytory may interfere, 12, 
21, et aeq. Heritors to provide sufficient 
accommodation, 14, 87 ; but only farperm 
manent population, 15, 30. where old 
church capable of repair, heritors may 
either add or rebuild, 21, 34. Must lay 
plans, &e. before presbytery, 21, 8& 
Most proceed to aas t w s themselvei and 
execute the building, 22, 37. If heritors 
fiul to do BO, presbytery may fix on plans, 
make contracts, and give decree for ex- 
pense, tA. Heritoiato regulate situation 
and structure of church, 24, 39. Heri- 
tors at a meeting for repairing or re- 
building a church, to vote per capUa^-^ 
may vote by proxy, 84, 41. Preses has 
no castin}^^ vote, 24, 41, Note 3. Heri- 
tors or minister may bring judgment of 
presbytery, as to repairing or rebuilding 
churches, under review of the Court of 



Session, 25, 44. Whether heritors maj 
alter sitnation of church to a certain ex- 
tent, 26, 46 ; may not unnecessarily in> 
terfere with burial places, tfr. Have no 
power of themsdves to remove the church 
to another mnt of the parish, 26, 47- 
Three-fonrus of heritors in valoation 
must ccxiseut to re moval, 87, 49. Her- 
itors landward right to area of chmch, 
30, 58, et aeq. Heritor entitled to a 
family seat, 35, 69 ; to a portion of the 
area efleiring to his valuation, 36, 71. 
Area of heritor does not beeome private 
property, 38, 77, et s^f • Heritors to 
Highlands and Islands may •fp^J ^ 

Evemment churdies, 44, 90. Heritoni 
ve the custody of the church under 
certain conditions, £0, 108. Hcritoc% 
what church officers appointed by, 53, 
1, et aeq. Heritors have right to a'bwy- 
ing-plaoe, 58, 8 ; have regnlatioo and 
management of churchyard, 00, 6 ; have 
right to grant or refuse permUsion to 
place tombstones, 62, 8. Heritors to 
build and repair churchyard walla, 65, 

15. When churchyard too small, 66^ 

16. If heritors have right to trees or 
coal in chnr^yaid, 68, 18. Heritors 
may sue for dues appropriated to the 

rr whidi have been misapplied, 7^ 
Half an acre of hud tobedei^pied 
for manse, offices, and garden, 95, 48. 
Heritors to erect msnse and offices. 95^ 
48. Heritors, relief competent to, when 
land taken for glebe, fcc 121. 127,etsef. 
Heritors must make manse free from 
damp, 128, 149. What repairs heritori 
relieved from where manm dcdared 
free, 133, 166, et aea. In what propor- 
tion heritors are liaole to repair manse, 
135, 171, et aeq. Manner ol^ fixing pro- 
portion, 136, 174. ^ Heriton annexed 
quoad aacra not liable in expense of 
manse, 137, ]''9, et ae^ A single heri- 
tor engaging in lltigatioo not entitled to 
reliefagiiinstothers,138,183. Heritors 
may draw pro ce eds of glebe darii^ a va- 
cancy^ 154^ 831. Hentora undertaking 
to hnild manse may appoint a collector, 
and assess themselves, 150, 250. 

Hentora, who are to be ounsi dered sodi, 
260, 178, note. Assessmeot for poor 
on,8SO,124,0t«^g. May be liable both 
as heritors and inhabitants, 240, 199. 
Heritors, how to vote, 228, 113; 961, 
182. May vote by proxy, 861, 184. 
See ^ss^MUMaf. 

Jieriiora and Kirk'Seaaion. Both mast 
be called in actions, 8 1 6, 108. May sue 
and be sued as a coiporate body, ib. Can 
a pauper sue them tor relief in an or^- 
nary action, 816, 101; 865, SOa 

■ 'Jurisdiction 

of, 858, \7\ et aeq. Constitution of 
meetings, 860, 178. 179. In psrisbes 
disJoiuM or annexeo, quoad aacm, 800, 
180. How called, 860, 11& Minner 
of voting, 861, 188, et aeq. Proxies 
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^ 861, 184. Powen and Juris, 
dictioo m taking up lisU of poor, 208, 
187, et 9eq. May appoint ovnraeers, 

863, 191. aerk, 868, 198. Collector, 

864, 194. Powen aa tolevyin^^ asaeaa- 
nenta, 864, 198, et seq. Heriton may 
collect at church doors when mioister 
and eldera refuae, 864, 19& Aa to ad- 
miniaterinff funda, 864, 197. Any mem- 
ber may call the othen to accoant, 861, 
166. Jurisdiction of heritora and kirk, 
aeaaion exduaive in firat inatanceu 868, 
187 ; 864^ 193, 197. Their jud^cmenta 
not aubject to retiew of inferior judgea, 
815, 100 ; 867. 807. et aeq. But ofthe 
Court of Seaawn, 865, 199 ; 876, 818, 
ei seq. See Com-i of Setwnu Where 
heritora and kirk^aeaaiun refuaeto meet, 

865, 199, 8C0; 871, 813; 876, 880. 
Have no Toica in the management of 
poor in boi^^ 861, 183; 866. 801^ 
Ptowera in reference to mortified liinda, 
883,113; 09^196. 

Heriton obliged to eatabliah and provide 
for achoola, 303, 18. To provide achool- 
hottse, dwelling-houae, and nirden, 305, 
81,^ seq. On failure of heritora, ap- 
plication to be made to Quarter-Seaaiona 
and appeal to Court of Seaaion, t5. Her- 
itora may change situation of acbool- 
houae, 307, 86. Heritora and miniater 
tofix aalanr between maximum and mini- 
mum| 310, 49, et teq» InUmation of 
meeting to be given, 317) 51* Appeal 
to Qniffter-Seaaiona, 317, 58. If heri- 
tora neglect or refuae, 317, 54b Heritora 
to atont themaelveH and tenants lor aaU 
ary, 318, 56, et aeq* Application to 
oommiaaionera of aupply, 319, 58, et teq* 
Heritora entitled to reUef of one half of 
school aalary Iran their tenanta, 880, 
tMb Warrandice for a achool aalary, 
extent o^ 880, 66. Uae of payment* 
380^ 66. Heritora and miniater to re- 
gulate inatiuction, and determine rate 
of achool feea, 2&3, 75 ; 987» 90, et sea. 
May recommend poor children, 3k3» 7o. 
Intimation of meeting to regulate in- 
atmction, or fix^ achool feea, 387> 90. 
Heritora and miniater, powera olitj^ 
garding achoola, 389, 94^ et seq. Who 
entitled to vote, 389, 95. 

Idiata and Insane Persona entitled to re- 
lief 184. 85. Can they acquire a set* 
tlenent bv reaidence, 198, 51. When 
apprehended for purpoaea of police mnat 
be aopported by pariah where tiiey 
haunted, 808, 64. If confined by oider 
of court, 185, 85; 808, 64; 818^ 106. 
Decision reveraed on appeal, 349i Sup- 
plement voce poor, 349. 

Incorporate Acrea exempted from desig- 
nation aa a glebe, 103. 63, 0/ aeq* 

Ineorpomtiona^ Control of Court of Sea- 
aion, 887, 118. 

Incumbent. See Minister. Powera of 
Incumbent, 161, 880, et seq, 

Inhabitantaf aaaeaamcnt 00, 833; 130, et 



Aaaeagment. Who are ia- 
babitanta, 15. 843, 144. 

Juriadieticfh of Prea^ery. See Prea- 
Inftery, Of Court of Seaak>n. See Sea^ 
aton Court of. Churches^ Manses^ and 
Glebes. Of Heritora and KiriL-Seuion. 
See Heritors and Kirk^Session. Of 
Magbtratea of Bunrba. See MamS" 
tratea of Bvrghf, Of Sheriff and Jiia- 
tices. See Sheriff and Jtiatices, Of 
Court of Justiciary, ralative to the poor, 
875, 816. 

Juaticea ofthe Peace, Juiiadiction o^ in 
reference to the poor, 867, 803, et aeq. 
See Sheriffa. In re|>ard to achoola, aee 
Commiaaionera qf Supply^ — Quarter- 
Seaaiona. 

Kingf power of viaiting all charitable fbon- 
dationa,343, 135. 

King'a proper^ liable to asaeaament^ and 
to what extent, 830, 186. 

Kin^a tradeamen exempted from poor'a 
ratea and bui)^ prestationl^ 248, ]48w 

Ktrk-aesamma, appomtment of church offi- 
cers, 54, 4; 863, 192. May remove aea. 
aion-clerk at pleasure, ib. Have no right 
to enact new or increaae old fees on mar- 
riages^ births, &c ^\, 8. May acquire 
exduaive right of lotting mortdoths^ 72, 
7: alaohearae8,281, \W. If empower- 
ed to impoae finea, 74, 15. Muat ac- 
count to heritora for management of oon- 
tribtttion% 181, 108. Cannot exact maiw 
riage dues for behoof of jxMr, t5. 

Land^ extent o^ for manae, offioea, and 
garden, 95, 48 ; endoaed and planted ad- 
jacent to a houae not to be deaigiwd, 9^ 
45. What land to be taken for glebe^ 
98, 52, et aea. Land taken for glebes, re- 
lief for, 121, 127, etseq, Luid, none 
extra-parochial in Scotland, 806, 61. 

LiferenUTf not liable in the expense of 
building or repairing chnrchea, 7, 9 ; 
nor manaea, 136, 172 ; nor achool-houae^ 
&& 306, 83. Liferentera of landa bound 
to aliment fiara, 196, 43. Liferentera 
liaUe in aaseaament for poor, 230, 184. 
For 8choohnaater*a aahunjr, 819^ 6a If 
entitled to vote at meeting* regarding 
achoola, 830, 97. 

Lunaiic Paupera, aee Idiota, 

Magistrates of burgha, juriadiction of, in 
rnerenoe to the poor, 206, 801, 8 ; aa 
to achoola, 341, 126, e< #09. 

Manse, poaaeaaors of church aeata m a 
pariah, partly bun^al and partly land- 
ward, not liable to any part of expense of 
upholding, 7, 10. Building of manae 
delayed till queation of liability aet- 
tled, 10, 18. Expenae of building not 
delntum fundi, II, 8a If church pro- 
poacd to be removed to a diatance trom 
manse, 27, 50. 

Manse and oflkea in government chnrchea, 
45, 98, tt seq. 

Matuea and glebei at Reformation, 75» !• 
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Stetnlapnliibiliag fisuiiig or ^tltiog \tmg 
tadts of manses and ffleW. 76, 8. R«- 

at jpf (^lebs, 76> 3- Where nances 
1 elebM did not previoosly exist, 77, 
4b tfpKokUngofniaDiM!fl,79. 8. SUtotes 
dttriog^ QsunmtioQ, 80, 91 What minis- 
ten entitled to mansei and glebes, 84, 
15, et acq- Ministers of royal boTKhs 
iM»t entitled, 85, 18. Where a landward 
district is attached, 86, 90. dsff. Where 

So ministers of a rojal horgh, 87, SS. 
anae and glebe tnay be demanded, 
thopgh minister's predecessors accepted 
g^ sam of money in lieu tliereof, 88, 8&. 
inuen statntory oom^ition Ib^ grass 
aottpted under authonty of presbytery, 
8J^ 26, f< *eq. Mfaiister^s grass for a 
horse or two cows, or composition there- 
ibr, 89» 29. If do? when no church^ 
lands, t6. et tea. When glebe exceeds 
miumum, 91* i\» Where parishes si« 
united, 91, 82. If church lands arable, 
81,33. Allowance for manse andEielK 
in small stipends, 92, 36. <^ seg. Where 
minister has land mortified ss a glebc^ 
03, 39. Manse, deeignation of, 96, 41. 
Where manse of popish dergy, ib. 
Where no manse, 95« 42. Half an acre 
of land to be desijrned for manse, offices, 
and eairdsni t&w Is minister entitled to 
the (Msignation of a fortlier quantity to 
make ap that extent. 96, 44. Enclosed 
^d planted land adjacent to a ieuar*s 
bouse not to be designed, 96, 46. What 
a competoit manse, 96, 4$, 47. Manses 
building and upholding, 125, 140. When 
decayed, how to be rebuilt, 125, 141. 
Pratoytery to fix on plan and estimates, 
126, 14A, Sum commonly allowed bv 
the court for building manse, 126, 143. 
Materials of fanner manse^ 126, 144b 
Condition of old maaie, whether it re- 
quires to be rebuilt or repaired, 126, 
146, s/ seg. Situation of oldf manse, 127, 
146, et IC4. Manse most be^ iree from 
dampy 128, 149. When additions may 
be ordered, 128, 150, ei atq. Manses 
aeem formerly to have been upheld by 
minister, ISO, 156, 157. But not now, 
unlMs declared free, 130, 15& What 
repair^ incumbent bound to make^ 131, 
169, et teq. If minister n^hsct to re- 
pair, 133, 163. If he build a manse, or 
make repairs for which he was not 
bgond, US, 1H4. What a free manse, 
138, 166, ifMf. Who liable in burden 
of building or upholding manse^ 136. 171» 
ff era. Expense of manse not demhum 
fmm^ 193, 182. Manse rent, what mi- 
nisters entitled to when deprived of 
manse, 138, 184^ ei aeg, Clami how to 
be made and when admitted, 141, 189, 
et seg. Jurisdiction ofpr< ^ ytery regnrd- 
iag manse and glebe, l6lR^ 336, ef teq, 
Mlinse and glebe not liable m poor*a rate, 
231,126. SeeG^efes. 
Markete not to be held in chHrches or 
churchyards, 48, 102. 



Marrii^e duesi stfB Dcss, cnnot beeZKt- 
ed by kirii-eession for the poor, 2SS, 
109. 

ilf orrioge, see Settiemeat tjf» 

MarriMt women, can th^ acquire a aellle- 
roentby residence, 197, 49 1 903. 6ft. See 
Setdement 6y Remdence amd Marri&gu 

Memben of ooOq;e of justice nwnpted 
from DOor*s rates, 248, 148, 

Mineraut In chwvhyardi^ 6% 18. In 
glebe, 151, 221, et etq, 

JmnUten may bnng judgaeat of pmby- 
tery as to repairing or rebuilding chnrcfa 
unoer review of toe Court of Sesmon, 
26} 44. Second mmister, power of ap- 
pointing, 9^ 66. Mmister entitled to a 
seat in the church, 85, 68. Minkters of 

Stvemment churches, 44, 89|, et weq, 
ieht to seat in dmroh, 46, 9I&. Minis- 
ter a right to cut grass in chn ivhys i d , 
bat not to posture, 68, 18,* 121, 12& Mi- 
nister's right to manses and glehea, aee 
Afaneea caul Glehee, 76,1, el weq. Manse, 
96. Arable glebe, 97. Grass glebe, 
107. Ministo^s grass and fuel, 107. 
Pud, 120, 124. Building and npholdii^ 
of manse, 125, 140^ et eeq. Minister 
seems fiurmerly to have been bonnd to 
nphoU manse, 130. 156, 167; but not 
now unless declared free, 130, 168; 133, 
16& What repairs minister bound to 
make, 131, 169. If be neglect to ndke 
the requisite repairs, 133, 163. If be 
make roHurs for which he vraa not 
bound, 1&, 164 What minialan entit- 
led to manse rent, 189^ 184^ dt sef. In- 
cumbent, powws of^ as to manaea and 
glebes, 161, 220, et eeq. Minister not 
liable for meliorations upon glebe made 
by his predecessors, 156^ 8216. Minis- 
ters not lidile to be assessed for poor on 
manie, or glebe, hot fcr other propHty, 
241, 140, 281, 126b 
Aft aijt^ and heritors* powers as to sehooli^ 
329,94,s/se9. Se^ Sckoda, Hewkan. 
Metrtdotkfy kirk-eession may acquire right 
to let, 7S» 7; 222, 109. GsfporatioDa, 
78, 8; 223, 109. Private individaab 
may use thor own raortekithB, bnt can- 
not lend them, 72, 9. Foim part of poor 
fiinds, 221, 100 ; 264, 196. 
MortifeatioMy 223, 113, et §e^ WVen 
made for behoof of poor generally in- 
trusted to heritors and kiiC aeminn. •&. 
264, 198b Cannot be invevted. 224, il4b 
Powera of managers, ih. If tliej mis- 
apply funds, 224, 116. Who entitlad to 
ne tnem, ih. Control of Conrt of Ses- 
sion, 226, 1 17, <« ««9. If the managers 
nominated fidi, ik Mortificaticna fiir 
support of schools, 343, 138. 

Na^jf PcasionsfSi see Fenaamen^ 

Q/jjptre^ church, see Chtrdk Qgicen. 
Cfficera of army and navy exempted fiooi 

poor*8 rates, while lesidiK on king's 

Mrvice, 248, 148. 
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Qgkt$ of mttae, 95,4^et&eg, 12ft, 141, 

note 2. 
Overaeera of poor maT be tppointed by 

hertton andkirk-fleMioii, 208, 191. 

Pwruhes united, f(1ebe o^ 91, 98; 96, 
68. No laiufe extre^peroehiiJ, 208, 61. 
Bvnrfas of beronv and reirelity are land- 
ward parbhee, 229, 122. When partW 
bar)(al and pvtW landwaid, 240, 160. 
Annexation or m^unctfon ^noiuf ancro, 
does not aflect managanent of poor, 229, 
123 ; 260, 180. Lands annexed quoad 
aacra liable in expense of upboldinj^ the 
church, 9. 16; but not the manse, 137, 
179« When popnUtion partly Gaelic, 
partly Enji^lish ; 8npp. 346, 4. 

Patrom entitled to first chcMoe of seat in 
cbnrch, if an heritor, 31, 61 ; bat not to 
two fiunlly seats, 32, 03. If not an heri- 
tor? 31,62. 

PeaiBf when minister entitled to cast, 120, 
124, «t seq, 

Pauioiumt army and navy, advances to, on 
assii^nment oi their pensions, 216, lOA. 

Poor entitled to relief, see lUUef, Re- 
moval o^ see RtmavaL Ordenm^ mid 
disposing of, 214, 97, •i «;. Takinf^ op 
lists of, 262, 187, «t s^f. See Assess- 
ment, Sttdament, &c. 

PoorU roU in Conrt of Session, 279, 226, 
gt tea. Institution of, ib. Reffolation 
of, 2W), 228-9; 284, 240.1. Advocates 
and agents lor the poor, 279, 227. Who 
entitled to the benefit of, 280, 230^1. 
Mode of applfeation, 281, 288, et aeq. 
Requisile certificates, tfr. If minister 
refuses to grant certificates, 288. SB5. 
Remit to lawyers to report on pnoabUtM 
cauaa, 282, 236, et seq. Parties to be 
heard, tft. Proper stage fiir objecting to 
admissibility^ 283, 287-6. Benefit con- 
fined to special process admitted to, 284, 
23a Warrant of admission expiras m 
two years, 28^ 248. Renewal of war- 
rant, 286^ 248. On special drcamstan- 
ces court will remit for new report on 
probabiiu catua, 28ft, 244. A general 
award of expenses indndes those of get- 
ting on Uie roll, 266, 24ft. Parties on 
poor*! roll may be subjectad in expenses, 
286, 246. Their obtamioff expenses die- 
crationary withoottrt,287«2ftl. Manda- 
tory fiir party on poor's roll not liable in 
expenses, 286, 247. Partynot bonnd to 
find esntion for expenses, 286^ 248. Li». 
ble in expenses inenrred throiwh his own 
or bis agent's negioct, 287, 249 ; not if 
owing to his own inability to gtva infor- 
mation, tft. 

prtcewtary ftft, 9, €< ssf. 

preAyterv may ordain heritors to repair, 
or rebuild choreh, and provide proper ao- 
commodation for the eongrqptioi^ 12^ 
21. In case of delay by tlw hentors, 
may jw)^ in the first instance^ 12, 22. 
Modeot^nioedanLl3,2a^c€s0gk Plans, 
■pacifications, and estimatss to be laid 
before praolwtery, 81, 3ft» «i sea. On 
horilpn fidniig to proeood^ presbytery 



may fix oo olans, make oontraelB^ carry 
on the wore, and give decree for ex- 
pense^ 22, 87* Judgment of presbyteries 
as to repairing or rebuilding chureheN 
subject to review of Supreme Civil 
Court, but not of superior church judi- 
catures, 26, 44. Church courts have no 
Kwer to transport churches, 86, 47* 
esbytery to be dtrd b i^pplieatlon for 
traosportwoo, 88^ 66. Have no juris- 
diction as to the right to church seats, 
37, 74. Entitled to desvn huid for 
manse, ofBees, and garden, 9ft, 48,cf se^. 
Fix in the first instance on plans and es- 
timatea. && of mansa^ 126^ 142. When 
entitled to order additions to manse^ 128^ 
160, 9t acq. No jurisdiction as to manse 
rent, 141 , 189. Presbytery, jurisdiction 
of, as to manses and glebes, IftCL 236, H 
SCO. Form of procedure, tft. Decision 
subject to rtview of Gourt of Session. 
16J^2ft4,2ftft. 

Preatjfttrieay their powen regaidfaMP 
schools, 800, 14; 303, 18; SU, 114; 
338, 123, €t aeo. May apply to commis- 
sioners of supply on fiiUnre of heritors, ift. 
309, 31. To ffive intimation of vacan- 
cy m school, if parish vacant, 308, 29. 
To examine schoolmaster, 309, SS^etaeq, 
After appomtment under their cognia. 
ance^ 3U, 36. On a complstnt may 
serve him with a libel, A. Procedure 
in and grounds of libel, 812, 88, el «m. 
Pownrs of presbytery rc«ardnig school- 
master, 812, 41, et sey. sgo, gf 

Pretbytery clerk, fees to, cannot be cfaanr- 
ed on eollections, 881, 108. 

IVncn^on in favour of the church, 143, 
199, et SCO. DeeemnaHa et tnetmalia 
possesMCL to. Prescription SHniinst the 
church, 149, 816, efse^. 

Pfiaonera under sentence to be alimented 
by burgh of imprisonment, 196, 44. 

iVodamo/tont off Privy Coundl, see Sta-' 
hum, 176, 13, etf sesb If statutes super- 
soded by them, 177, 14, note. 

Proadea of heritors raodved, 8ft, 41 ; 861, 
184; 830, Oft. ^ -^ * , 

(^mrtar-Skaaimaf powers of, rcnwilimr 
schools, 30ft, 81, etf wo., 388, lOi On 
theu-finlnr^ Court of Session wouM in- 
terftra^ tft. Powers ragurding schoolmas- 
ter's salary, 817, 08, e« sefi In etten- 
ahre and detached parishes, 881, 60. 

Rdi^ oompetent to heritors when land 
taken for glebe, &o. 121, 127, et sefi 

ileti^pemiMieat, persons entitled to, 182, 
19. Aged poor, IflS. 2a Destitute 
childrmi, Itt, 22. Pi 



physically 
disabled, 188, 28. No one mitiUed to 
relief who can work for his livelihood, 
A. If not totally incapable of work, ift. 
If refuse to work or persist in bcnrinir. 
Uk Women with chiUien. IkC^ If 
only one ortwo children, tft. Idk>ts md 
lunatics, 184, 85 ;8Qpp.S4a Foftign- 
sra baring BOittired a OBtUement eotiSed 
to soppofft, ISft^ 90. ApplieMts anst 
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be destitute of fands of their own, 191, 
31. Pariiih caanot have reooone to 
property of pauper after his death, 
unlesa disponea to them, ib. ; except in 
the case ofa/aftKnts person, t'A. S18, 104. 
If pauper have rehitions able to support 
lum, 19£, 32. Recourse by parties who 
have afforded reUef, 84, 84; 217. 103. 
Can relief be demanded for perioa prior 
to application, Uk Actions or relief com- 
petent before sheriff 270, 212. 

Rdief, temporary, are persons entitled to 
reUdf during temporary incapad^ for 
work, 186, 27; or during temporary 
want of employment, 186, 28, et Mf. 

Rdirfy nature and amount o^ oummitted 
to heritors and kirk-session, 214^ 97; 
184, 24^ note. Remedy when they re- 
fuse to relieve, 215, 100, et sea. 

Rdief, funds for supplvin^. See CoUectioiu 
at Ckurck dooTa-^MarttficiUion9--'Moft' 
doth duea^-Game debts — Fim» — Com^ 
mMHum Elements— and Assessment, 

Removal of paupers, 21 1, 92, et aeq. Or- 
der of transportation, 2l2, 93. Expense, 
213) 94. No one removable on susni- 
don of becoming chargeable, 218^ 95. 
if warning away persons not yet charge- 
able effectual, 21&, 98. 

llents of churcli seats, 89, 81-84b In go- 
vemmfflit churches, 48, 95, et ae^ How 
to be applied, 47, 98, et seg. 

Rmir ofmansc^ 126, 140. See Mange. 
0fchureh,18,2l. See Ciberdbet. 

Residence. Bee SettlemenL 

SacramentSj articles necessary for the ad- 
ministration of 289, 1, et seq* Expense 
of such articles to be defrayed by the he- 
ritors, 289, 3. Communion elements a 
burden on the teinds, 289, 4. Cannot be 
decerned for out of stock, 290, 5. If the 
sacrament has not been administered, 
allowance if unpaid gnoes to poor, 290-7* 
Can there be an action of repetition a- 
gainst the minister for the allowance^ tft. 
202, 109. Expense of tent for preaching 
at sacraments not a proper charge against 
ooUectioris, 291, 8 ; 2^1^108. 

Sd^ooUt prior to Reformation, 292, 1. Ju- 
risdiction of church. 29S, 2, sod note. 
After Reformation, 293, 3. Schook un- 
der superintendenoe of clergy, 894, 4, et 
sea. Powers exoerdsed by the dmich, 
2ff!,l%etseq,noit. Act of Priinr Coun- 
cil for support of Schools, 898, 12 ; sub- 
sequent enactments for their mainten- 
anceu 300^ 13, et seq. Schools perma- 
nently placed under presbyteries^ 303, 17* 
Made imperative on heritora to establish 
schools and provide for master, 808, 18. 
If heritors fiuL presb^ry apply to Com- 
missionenof Supplv,«5. Original salary to 
master, 304, 19; later stotote^ 804, 80. 
When parishes united, 821, 68. In ex- 
tensive and detached parishes powen to 
establish more than one school, 321, 69. 
Branches of instruction and fees to be 
regulated by heritora and minister, 327, 
90i82S>75i SuperinteadfloceofadiooU 



under presbyteries, S^, 91 ; 326, 93. 
Bible to be read and catechism taiuh^ 
327i 92. Powere of heritora and mmi. 
ster, S29, 94, et seq. Meetings of ik ; 
who entitled to vote, 329, 95, etse^iH 
Ufereuter, 330, 97. Intimation ol' meet- 
ting^ 330, 98. Powen ef Commisskm- 
eraof Supply and sheriff; 380, 100, etoeq. ; 
of Quarter-Sessions, 332, 104, et sea, ; 
of Presbyteries, 384, 114^ et sea. 

Schools, Burgkj SiU I2&,etseq.; notin- 

dnded in late enactment, t&. 
Schools under private foundations^ S4S, 

131. et seq. 

5'c4oo£7ees to be fixed by heritora and minis- 
ter, 827, 90; notification of saeetii^, A. 

^b&oo^AoiiM^ dwelling-house^ and gwdei^ 
sixe and extent o£ 305, 21, 88. Allow- 
anoeinlieuofg;arden,306,28. Heriton 
obliged to provide and support, 306^ 8S ; 
entitled to ralief for ground taken. A, 
Liferentera not liable, t&. Powcn of 
Qnarter-Sessbns as to scfaool-hottae^ Ik. 
806, 24. In extensive parishes, when 
two schoohnasters, heriton relieved from 
providing scfaooUhouAc, &c. 307, 85. 
Heritora may change situation of school- 
hou8& 307, 26. Lands dimoined or aa- 
nexei^ quoad sacra^ 881, ($7- In union 
of panshes, 821,68. 

Schoo&nastery election of, 908; 26. In 
whom vested, t&. IVooednreon vaoaacy, 
806^29. Meeting fin* dection and mods 
of voting, 808, 8a If heritora foil, pra*. 

Srtery to apply to CommissioiMn of Snp- 
y, 809,81. Schoohnaster cannot be 
elected with part only of legal aakry, 
209, 82. Procedure and «»■— ti^y*i«w» by 
presbytery after dection, 809, 88. Do- 
termination of presbytery, S19. 84, 85b 
Sdioolmasterto subscribe Confession of 
Fdth,&ci&.note8. If fimnd disquali- 
fied, 810, 35^ note; form and manda of 
trocedura on complaint, 811, 36, H sss. 
Wers of Court of Session, 818; 48. 
Removd of schoolmaster whso not pro- 
periy elected and passed, 814, 44; 816, 
47. If dection fiom year to year valid, 
815. 46. Assistsnt to master rensovable 
by him at pleawre, 815, 48. Sakiy of 
sdiodnia8ter,816 49,et«e9. Maximnm, 
minimum, and how ascertained, 16. In- 
timation to heriton of meetiog for fixing 
salaiy, 817, 51. Appeal to Quartcr-8es- 
aions, 317, 52. Hentora and minister to 
stent themsdves and tenants, 318, 56^ eC 
seq. Application to CommissioBen of 
Supply, 819. 56. Tenants liable for half 
of siilary,820, 64. Warrandice from salaiT, 
320,65. Use of payment, 820, 66. hsais 
dinoined or annexed, ^voorf sacra, S8I, 
6/. In union of parishes, d81,'6B. In 
extandve and detached pariahes mora 
than one schoolmaster may be appointed, 
821,69. Mortifications to scfaoobnaater, 
822,78. If exempted from haviitfsd- 
diera billeled on him, 882, 74* Duties cf 
schoohnaster, 828) l&^etseq, Booad lo 
teach poor children roooMmeaded by be- 
riton,a88,76. Widows* liiiid, 81^ 78» 
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et ttq. Eiqainnl to canw Ihc Bible to be ment din hii dnih, !04, 67 ; iiftcT di- 

n«d, and to tracli otRhinn, 3e7. 9£- TDree,201, 68. liher rhildrm unjuin! 

SrioalmaMeri nf bur^rh Kfaaok. eledion her hosbuid'i scUlemcDt, SOi, (» ; SU7, 

beloni^ tamafrulrmtea. 3il, IS6. Maj 74- 

Mllbooki, Ihougli Dot bargeHcs, 318, Settlanaitbi/ParaUaf'C — Lrgitimite chil' 

1*9. Where p«llj botgsl portly l«nd. -*— "' ' ' -"" ''-'— - -"-' 

Scioalauutm at prlTnte roiuidati«u, 342, 

131. 
Seati m Ctsral, po«*euora oT, 

JBtipMinof D|dioldiiig; nuu> 

130, 173; sune rnle applies 



r, 205, 70, r 



. OeMh 



, 7, 10 ; 



ib. If uceptioB in particular caso!, A. 
IKTinoo of area ofeburch, SO, f8.e(Ma. 
Sbara of km atlMlMd to hndi, 38, 77- 
Ktrod'a aeat, 81, 61, ct H9. PriTale 
propw t;; in chinch acota, S^ Si, rt «f. 
MiniatareiitillMlto a Mat, 35, 68. Seal* 
gennllj appcopriated to this poor, ib. 
Mode oTdindiiv ana, 86, 69. Tenaota 
in landward oaiisb entitled to aeata in 
charcb, 39, 8t. Rrat of aat*, ik el aef. 
Seata in town dmnh, or parllj town 
pattl; landward, SI, 84. ScBia is go- 
Temiaent chuche», 46, 93. 
Surion-CTent, 57, 14. Hi* ulan a preprr 

charge on eolltctiiHU, SSI, lOB. Ap- Skeriff' 

able at pleaaure, 57, 15) et Kq- 
eralij intmnled with keeptPE nu 
heritoi* and kirl-aeiulna, i63, 11k. 
Stniaiit Court of. Ita inriwiicliDn over 
menaKera of mortiGcatwiu, £26, 117; 
870, SSS. Otct incDrwtralioiu aa to 
tlidrc]iari<ableruDds,££7, IIB. Coatrol 
orer lieriton and kirk^euions, £7C, 2 IB, 
ef Mf. Do nni extrciBe m Gnt ia-vtaiiCD 
pnwent of heritors and kirb-aMMon, 276, 
S19. Form of bringio)^ condnft of lieri- 
ton and kirk-aeadon nnder reiiew, 277, 

cf acf. Juriadiction aa to achoola, 

"' ■ tOf. 3S7, ■"' - 
repard 
irhen nreabvlenea exceed their powera, 
334, 114, (I Ko. See SdaxU. Marti- 



. ,70,«^. : 

if parent doei not deprive children _ 

■ettlement, COS, 72- Pnrish of parenla' 
settlement primarily liable, 2116, 7* 
Does a wnman, by marria^. acquire bna- 
band'i scttltioeol for her children ? 3«7, 
74. Settlement by partmt^e cesaes nn 
thildV aequiring a lettlement of ita own, 
207, 7S> KiiiaocipBtioBOfchiURii.207, 
TC i 209, B3. When enaDdpatid, 308, 
Tlytttq- 

Mkmatt ig BirlL~-Fmak of birth moat 
aui^nrt panpeiB hBtinf no otlwr aetthi- 
moit, !W, 84, et MO. Ifpariahaf expo- 
■ureotofbirthliaMci,fi0g,87; children 
baiinft no aelllemant by partntago, !I0, 

flSl bom of motbera navinf~ """' ' 

in England, 210, 89j omh .. 

of birth not that nf xciilemant 

child eipoaed, £03, 64. 



of a chorch, 37. 74,clief. ; aa toKchoo 
I gat- maiiten, 313, 44 i KbooLi, 980, 100^ 
ittaof SlifTifiandJiuricti(/PeatK,lhBiiiin. 

'-■'■ — aslotteordinairpoor.S^ "" 



.14^138.' Swjuinr 

^ Pauper, 197, 47, efw). ^ rf boil( 



irdinary poor, 267,! 

gaboDflH and idle 
IB, If/5, Kia, ai to enflMcing aasen- 
mts, £49, IC8; may impaae fineaon 
ritora and otbcn daobeyiniF the poor 
wi, 967, 201, a *M.; STT, sia^ a 

). ; cannot deoda on cUinia for aoppoit 
the firat inataacs, 868, 307-8; ^1, 
3 i nor reriew deciaiona of heritor* and 
i-Rssiona, !6V. 209, li k^ ; may de- 
le artiona of relief between pariibea, 
I question* nf reeoone 
between ladindnala and pariahe*, 271, 
212 ; £72, note. May ordain heritors 
ind kirh-anaion to meet, 271, 819. 






Wi 4a Can brdgnera, I'A. Married WD- Kianie of grHE. what, 108. Sa. 

MB, 197. 49; CUldren, IBS, 50 ; 205, StahUCM and piuclunationit, aiiumnry of, 

70,(lHa. Idiata,l98,Al. Canpaopert renrdinE ettirdice, 1603, c.T6 (I, I)— 

beuu prapsr oUects of relief, 198, 62. 1563. Sep.l:i, (£,2)_167S, c. £4 (2. 3) 



199,03. IfBnpportedbTrelationE,!0O, 83; 1579, r-. 7D, (4S, 

U. Men Tcaidence anAeient, 200, 55.^ wda, lsiR7> •-■ £^ (65, 15}— ISOS, c. 



Rcaidence niuat be continnaaa, and chief 
reaor^ 200, 56. Period of rendence, 
201. £7. Whero reaidence ancccadiely 
h JiflanDt pwishea, 201, 58. Settle- 
Bent, bow iDat. 301, M ; 30!, ea Set- 
tleoMOt by reaidaia liable prior to that 
b^ Utth, 202, 62. Ifaettlenuntbym- 



I, 1587. c as (7fi. 



1>— 1568,0. 7£(76.2^1S; 

SJ— 1692, 0. IIS (77, 4)— 1593 c. 165 

(77,S)_l0e4, .■.809(78,6)— I006,c7 



awny, 213,98. 
SeOtemaU ay Manvigt. A woman ac- 
quina herlmabaitd's aettleoHat, 903, 66. 
H«r own settlement anapended, it. If 
haibaad haye no aettlement, 203, 66 i 
Sim 8B. If ahe retain hoabaod'a fattle- 



(79,7)— 161 £.c. em, S)-_l6iJ,c« 



na, IDDO, c. 11 

ee { icsi, c. 10 
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1457, c. 79; U77, c. 77 (165, 3)-.ll»S, 
c 70; 1586, 22 (166, 4)— 1579. c 74 
(iri6, 6«<tea.) 1592, c. 140; 1697. c 
272 (170, 7)--.l600, c. 19; 1617, c 8 
and 10 (171, 8)->l66l, c. 88: 1661, a. 
42 (172, 9)— 168S, c 16 (178, 10)— 
1672, c. 18 (176. ia~12>-16e6, c. 43 
I696,c.29; 16g6,c. 81 (ITS^IS.} If 
flUtntes Miperseded by the iiroclainatioiM. 
177, 14, Dote-Anj?. 11, 1602(170, 14) 
—Aug. 29, l6flS (179, 16>-Jiily 81, 
1694 ?179. 16)— March 8, 1696 (179, 
17M( 6m. IV. c. 27 (218 106.) 

laento, 1617, e. (280, 1.)— 
1672, c 64 (289, 4.) 

Spools, 1494, €. 64 (292, 1 )— 1567, e. 
11 (294, 4) 10th Dec 1616 ; (800, 12) 
—1688,0. 6 (800» 18)— 1646, e. 46 (800, 
14)— 1662, e. 4(801, 16)— 1690,0. 17 
(801, 16)l-1696, e. 26, (808, 18)— 48 
Geo. ni. c 64 (806, 21, et tef ) 

Smrkn not liabla in the axDOise of 
DondfinfiT or repairing charchca, 6, 8 ; nor 
mtDMM? 135, 172. If UaUeio aueta- 
ncnt for poor, 280, 124 

Supp^^ Comnuawmefs of. See CowmU" 



Tenmiiit entitled to the aae of a portioB of 
the ana of a church, 89^ 81 ; if area not 
eaiiicient to aoeoBiniodate tenants. 40, 
82, et Mfw not liable to be assesaed m lead- 
ins materiahi lor manse. 186, 178; 
liiMe for proportion of poor a ratas, 283, 
180, et M& ; for half of sehoofanaalar's 
arlary, 820, 64. 

Temple lands not oensidsrad dinreh lands 
in designation of ((lebes, 113, lOl. 

7Vtafar«, farmeriy ImUe to rspahr the quire 
of the chnroh, 4, 6-4; not liable in 
the expfose of baHding or rtpairing 
dnvdiea, 6, 6—8; nor manw e s, 186, 
172; if liable for asboolmairter'a sabry, 
819, 61. 



T^MMfrstoacff, riglit to erect, 62, & 

TVomrpoffioltbnofchttrdies not eoBpetent 
toheritors, nor to church oonrta, 28, 47 ; 
but to Court of Sessioo with consent of 
three-fonrths of the heritors in value, 
27, 48, e^ teq. If to a dialanea ff om 
manae and^ebe, 27, 60. Form of ap- 
plication, 2^ 54-56. Court have no 
power to remore churchTarda, 70^ 301 

Tnm m chvBohyards, 68, 1& 

Tuton in prifals fiuniliai, to tdw certain 
oaths, 844, 187, ctsegu 

Vnemploj^ paraons, 266, 17I9 et tea. Arc 
flhey entitled to relief 186,28. Are they 
entitled to demand work, 264», 178> ct JC9 

Vaaitbm^^wha are so, 8tt, 161, et segu 
Fnniahment of. 268» 164. Bspenae of 
maintaining them in prison, 261, 160 ; 
268, 166. Allowance t^ cli. Childfen 
of beggars, 264, 167. Heooptorsof Ya- 
gnbondiu 264, 168. Exeeation of panel- 
tiea agaawt, 254, 169. 

Fammt^ct, if extends to 8oodand,264, 

VmitUion of a church by the prcsbytefy, 
18^24,et«e9. 

Vdea taken per aunfa at meetioga, for re- 
pairing or rebaiklim; dinrches, but not 
for removing churches, 24, 41 ; 27» 40l 
Proxies receiTed, 25. 41 ; 261, 184 ; 880, 
96« Preses of meetinga of hcritoia hss 
no caating rote, 26, 41, note 8 ; except 
regarding schools, 829, 96, ef sefi. 



WadaetUn liable in aasessroent for poor 
dormg their pomossion, 280, 124. 

fFarrandioe from school salary, extent oL 
820,66. 

Widom* and children's fond of bnrgh and 

Eirochialachoobnasters, 828^ 78^ et sef 
ales and regnlatioii% w. 



Page 26, 



ERRATA. 

22,>br «< jurisdictions,'* read « Judicatures;** and line 9 of 
" dslibecation,'* rea4 *' delib^ratiTf^** 
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